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Letter from the Editor

A year ago this journal appeared in the scientific community with its
first issue. Our aim was — and remains to be — to offer an academic venue
for contemplating the integration process, focused on the enlargement
perspective of the Western Balkans, as well as to attract authors, dealing
with broader aspects of this topic, in particular those from the region
discussed.

While having in our hands the journal’s third issue we cannot resist shar-
ing our pleasure, both with the authors and readers. Although trying to
perform a critical attitude to the one’s own output, the first two volumes
do bring a variety of papers, hopefully enough substantial and persua-
sive to offer additional value for discussing the region and its European
perspective. This keeps being the key driving force of the change and
development that has the power to bring - and perhaps also to push —
the region further. A decade and a half after the Dayton Peace Accord
a clearly conceptualized and vibrantly implemented step forward is, as
we understand it, of crucial importance. Concluding the often so called
unfinished business in the Western Balkans needs to be put in a higher
gear.

Only looking to the achieved is, as one also knows from the spot, not
enough. Thus it is to be expected that the main players in the region would
strive more to produce such a move. The visa issue, discussed, implemented
and dispersed step by step to the countries of the region, serves as an ex-
ample of the regional policy management. It has been and will continue to
be a test for both the international community and each of the countries
concerned. There is an impression that the two of them should be more
persistent, innovative and keen on advancing the dynamics of the process.
Somehow, this dynamics, as is seems to be at the moment, has lost a part of
its momentum. As a reader would notice from contributions in this issue,
there are many challenges as well as opportunities for the integration proc-
ess to be enhanced.



Discussed and exercised for a number of years so far, its perspective should
be clearer and the invested effort more efficient. Perhaps political elites
should listen more to the academic capability to look over and its ability
to come together, even though sharing different views and approaches in
their contemplation. Still, what stands out is the need and the right of the
people across the region to have a stabile, secure and accommodating en-
vironment, enabling them to achieve what they have been missing during
the course of past years.

The reader already knows the simple structure of the journal. In this vol-
ume it has been materialized as follows: The third guest view comes from
Jacques Rupnik, a prominent scholar and researcher, who knows the region
to the extent that it would be difficult to match with. We extend our grati-
tude to him for sharing his thoughts with us. Five original contributions,
among which one - de facto already by the rule - is from Slovenia, are
followed by usual section Sarajevo 2014, this time also coming from the
capital of Bosnia and Herzegovina. However, also the croquis by chance
stems from the same area: the author looks at the old Bridge of Mostar and
searches for its historical symbolism, transcendental for the future.

To wrap up, there would be two aspects of the same expectation to point
out: the one of readers to benefit from the current number and that of the
editorial board to receive new contributions. We suppose and hope the
both of them would be met.

The Castle of Jable, October 2010 M.T.
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Reassessing European Challenges
in the Balkans

Jacques Rupnik!

The independence of Kosovo completes the process of Yugoslavia’s dissolu-
tion which started two decades earlier in Kosovo. With the completion of
the process of redrawing of the map of successor states the overall thrust of
EU’s Balkans policy has moved from an agenda dominated by security issues
related to the war and its legacies to an agenda focused on the perspective
of the Western Balkans accession to the EU. A formal political commitment
all EU members to that prospect has been there since the Saloniki summit of
June 2003. The framework was set, the verbal commitments of the political
elites in the region were clear enough, the policy tools were supposedly fa-
miliar to all since the previous wave of Eastern enlargement. With the most
contentious issues for the stability of the region apparently defused one could
expect an acceleration of the process of EU integration. What was the differ-
ence between Central Europe and the Balkans? Ten or fifteen years, the lost
decade of the Balkans in the 1990’s. There are, however, a number of reasons
why such a reassuring presentation should be nuanced. Some have to do with
the uneven pace of reforms and democratic change in the region, others with
the lack of political momentum within the EU for a renewed and sustained
enlargement commitment.

1. The ‘hour of Europe’? There are three reasons which have recently re-
inforced the role of the EU as the main international actor in the region.
The first is the strong convergence of EU and US policies in contrast to
the underlying tensions of the 1990’s. There has been over the last decade

1 Jacques Rupnik is Director of Research at Centre for International Studies and Research (CERI),
Sciences Po, Paris.
ISSN 1855-7694 © 2010 European Perspectives, UDK: 327 (4)
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a steady Europeanization of international presence in the Balkans while
US priorities were shifting outside Europe since 9/11. The list of US inter-
national priorities is long from the G2 with China, reset with Russia, non-
proliferation in Iran, Afghanistan, Pakistan and the Israel-Palestinian
conflict) with the Balkans near the bottom of the list, something not
always fully appreciated in the region. However, Vice-president Biden’s
visit to the region in 2009 showed signs of continuing US engagement
which is also seen as crucial by several actors in the region (Bosniaks,
Kosovars, Albanians and Croats). There are occasional transatlantic dif-
ferences concerning the assessment of the stability of the region and par-
ticularly over Bosnia® with some policy implications: keep OHR or not?
Is there a need for a US “special envoy”? Although scaling down the US
engagement in the Balkans is consistent with the process of European in-
tegration now seen as “the only game in town”, the EU should encourage
its continuation especially as the professed US prime goal is precisely to
assist in the region’s accession into the EU. We have moved from security-
driven containment to politically driven integration strengthened by an
Atlantic insurance policy.

The second reason concerns Russia. It has in recent years acquired a sig-
nificant nuisance capacity and has staged something of a comeback to the
region through the Kosovo question and energy supply. The consistency of
the EU position on Kosovo and the “frozen conflicts” in the Caucasus has
predictably been questioned by Russia. To say that these are self-serving
arguments does not dispense with addressing the tension between the
legitimacy of the Kosovo independence and the difficult quest for its inter-
national legality. The ICJ ruling of August 2010 has considerably changed
the picture. Serbia now tends to be considered in Brussels as pivotal to the
region and its current government as the most favorable to the EU in two
decades. Their jointly proposed resolution at the UN and the more prag-
matic stance taken by President Tadic now ready to engage with concrete
negotiations with Pristina has also implications for Russia’s role. Initially
Belgrade’s approach was to make a deal with Russia giving Moscow a stake
in its energy sector while relying on its backing in the UN over Kosovo.
After the ICJ ruling and Belgrades’ new pragmatism Russia cannot be
“more Serbian than the Serbs”. There will be no Russian obstruction in the
Balkans, simply a timely reminder that Kosovo precedent has implications
for secessionist enclaves in the Caucasus.

2 Holbroke in Foreign Affairs, others
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The third factor favoring EU’s role in the Balkans concerns the role of
Turkey. There have been significant and on the whole positive develop-
ments in the relations between the countries of the region (particularly
Greece, Bulgaria and most recently Serbia) that suggest that old animosi-
ties inherited from the past can be overcome. Turkey has opened enlarge-
ment negotiations with the EU in 2005 before the countries of the Western
Balkans which, from their perspective was, for historical reasons, far from
obvious. To the extent that national and European identities were con-
structed against the ottoman legacy it is not obvious to now proclaim a
concerted process of EU accession with Turkey. A ‘post-ottoman’ enlarge-
ment to South East Europe?...The case for geographic proximity need not
be the politically the most effective. Given the widespread public opinion
reluctance to the Turkish enlargement (particularly in the founding mem-
bers of the EU) and the new Turkish assertiveness as an international player
(vote against the EU at the UN, present itself with Brazil as a go-between
with Iran, etc) suggest that, if you are serious about bringing the Western
Balkans in the EU, you may consider decoupling their European case from
that of Turkey? In either case there is nothing in today’s Turkish policy that
could weaken the EU’s position as the “only game in town”.

2. The favorable international environment does not necessarily make it any
easier for the EU to shape a coherent regional approach. The debate goes
back to the regional priorities of the Stability Pact for the Balkans vs the indi-
vidual competition encouraged by the Stabilisation and Association Process.
The current assumption is that the “regatta” approach works fine for the EU
as it makes the enlargement process ‘discreet’ enough for Western public
opinion acceptance and for the political elites of the countries concerned. All
of them seem to cheer for Croatia’s accession in 2013 as opening the door to
the EU for the rest of the Western Balkans. The logic of emulation may work
for some such as Macedonia or Montenegro with candidate applications in.
But for the ‘unfinished states™- as Veton Surroi 3calls s Bosnia, Kosovo and
Serbia- there may be a case for a parallel accession to the EU. The shared
European roof is meant to help defuse contentious territorial and institu-
tional issues. To be sure, nobody’s accession should be held hostage to the
intransigence one’s neighbor. But given, for instance, the possible interaction
between different aspects of the “Serbian question” (Kosovo, Bosnia) it seems

3 V.Surroi’s lecture at CERI, Sciences Po, in Paris on November 7, 2010
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prudent to make sure unfinished statehood issues are settled simultaneously
during the accession process when EU leverage is strongest. This is a case for
a regional approach at least on a smaller scale.

It also helps to answer the concern for the solution of unresolved conflicts
during the EU accession process. There is no shortage of bilateral tensions
and contentious issues. Croatia, to take the frontrunner for EU accession,
has pending border issues with most of its neighbours. The easiest one to
solve, or so it seemed, concerns Slovenia’s access to international waters
has become recently a very sensitive one risking to block Croatia’s EU ac-
cession (the Slovene referendum was a high risk gamble which could have
blocked the enlargement process for the forseeable future). The most dif-
ficult one concerns the relations between Serbia and Kosovo as even the
most pro-European Serbian politicians keep repeating that recognition
is out of question. Foreign minister V. Jeremic formulated in April 2010
Serbia’s three ‘no’ no to recognition of Kosovo, no to NATO member-
ship and no to changing the status quo in Bosnia Herzegovina (i.e. not
challenging Dodik’s Republika Srpska as a state within a state). The third
bilateral difficulty on the road to the EU concerns Macedonia’s quest for a
post-FYROM identity acceptable to its Greek neighbor. Greece has vetoed
Macedonia’s accession to NATO and there is little indication that it intends
to be more flexible as far as EU entry is concerned, unless the country’s
current financial crisis and financial dependence on the EU brings home
the message that this is not the time to bloc EU’s policy in the Balkans.

3. The Macedonian case highlights the tensions between EU policies and
those of some of its member-states. Some of them (Greece, Austria, Italy)
have, for historical and geographic reasons, been the most involved and
usually considered as vectors of EU influence in the region. Others, new
members of the EU such as Slovenia, Bulgaria or Romania, have a direct
stake in the region’s stability and accession prospects. Proximity and in-
volvement of an EU member states can sometimes become an impediment.
Beyond Athen’s unresolved conflict with Skopje or the Slovene-Croatian
border dispute the most explicit warning for the EU in the region comes
from Cyprus: it was included to the Eastern enlargement of 2004 at the
insistence of Greece and the assumption in the EU was that accession to
the Union would be conditional on the overcoming of the partition of the
island in accordance with the UN plan. We know what happened to that

IO



REASSESSING EUROPEAN CHALLENGES IN THE BALKANS

assumption and this must now considered in the EU as a major warning
and a Cyprus lesson for the future dealings with the Western Balkans:
there will be no EU enlargement without having resolved pending bilateral
conflicts.

These developments should suffice to qualify the widespread assump-
tion that a member state is the best stabilizer and “advocate” of its neigh-
bour as prospective candidate member. The inclusion of Croatia in the
EU would certainly contribute to the stabilization of its democracy and
the rule of law. However, the impact on neighboring Bosnia-Herzegovina
remains debatable as Croats from Bosnia-Herzegovina, owning en masse
Croatian passports, are losing interest in the future of their state (Croatia
is the only European state with more voters than citizens!). Similarly, the
passports delivered by Romania to close to a million citizens in Moldova
or by Bulgaria (on a much smaller scale) to citizens of Macedonia raises
questions about the nature of citizenship and the destabilizing effects of
EU enlargement on some of its neighbours. Any EU enlargement policy in
the Balkans should entail a careful consideration of its impact on fragile
neighbouring states and thus its relationship to EU’s neighbourhood policy
or its “Eastern partnership”.

These are some of the main dilemmas raised in examining EU’s approaches
to the Western Balkans. It contrasts stated goals and their implementation.
No wonder ‘europeanization’ looks different when seen from Brussels or
from the countries at the receiving end. This is also where enlargement fa-
tigue within the EU meets “accession fatigue” in the Balkans. The latter has
two faces: the political elites in the region sometimes using verbal commit-
ments to EU accession as a smokescreen for politics as a business model. No
less important is the erosion of popular support for EU accession (strongest
where it is least advanced, in Albania; weakest where it is most advanced,
in Croatia,) According to Gallup Balkan Monitor from November 2009 the
majority of citizens in each of the candidates for joining the EU believes
their country is “heading in the wrong direction”. Hence the importance
of checking such premature doubts about a process which has a long way
to go and cannot succeed without the support of the societies concerned.
This points to the limited effects of a “summit to commemorate a sum-
mit” (Sarajevo 2010 celebrates Zagreb 2000) and to the need for tangible
measures the citizens can directly identify with Europe. Visa liberalization
has obviously been the most important both symbolically and politically
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though provisionally leaving Bosnia, Kosovo and Albania out /no regional
approach here/.

The agenda for both the countries of the Western Balkans and for the
EU seems clear enough. For the former it means to address the doubts
raised about the rule of law after the accession of Romania and Bulgaria
by tackling the question of corruption and clientelism by addressing its
main sources: the legacies of war economy (getting around the embargoes
through parallel networks), the legacies of socialism (with a fairly corrupt
privatization process) and the use of public sector employment for political
patronage and state capture. The case of Croatia shows that nationalisms
can be made “eurocompatible”, HDZ under Sanader paved the way for a
process now at work in Serbia under Tadic. To complete the region’s acces-
sion process this emerging eurorealism or europragmatism will be essen-
tial to resolve the above-mentioned bilateral disputes which could become
a serious impediment to regional stability.

For the EU the Balkans require a rethink in its concept of enlargement
which cannot, for reasons mentioned, be simply the replica of the pattern
successfully implemented in Central Europe. The EU should strengthen
the regional approach by giving all countries of the region the candidate
status and a date to open negotiations. The pace and completion of the
process will then depend on the capacity to deliver by the political elites
of each country thus making their respective responsabilities clear and
the political costs of failure more palatable. Such a tangible and assertive
European commitment to the Balkans, which is not questioned within the
EU, is all the more important as it remains, for the forseable future, the
only prospect for EU enlargement. It would also be the best way for the
EU to downplay its divisions (Kosovo), overcome its hesitations between
containment and integration, and restore its credibility in the region and
as an international actor.
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Political Competences within
the EU and their Significance
for the Western Balkans

Thomas Déring, Eithne Knappitsch, Birgit Aigner?

ABSTRACT

The question of which political competences should or should not be car-
ried out at European Union level is one that has occupied policy makers
and academics alike since the initial founding of the European Union and
still proves to be a contentious issue today. Against this background, the
paper at hand attempts to firstly discuss relevant economic approaches
regarding the sound assignment of political functions and competences
between the European Union and its Member States. Analysis of the
current status quo of EU-Western Balkans relations and the relevance
of particular political task areas for the Western Balkans region is then
sketched. On the basis of theoretical principles and criteria for an ef-
ficient allocation of political functions within the EU, the authors ask
whether these economic considerations provide arguments for an alter-
native assignment of political functions between the EU and its Member
States. Thereby, the case of the Western Balkans will be illustrated in
an effort to look at the significance of EU political competence for pre
accession states.

KEYWORDS
Fiscal federalism, EU budget, EU competences, Western Balkans
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INTRODUCTION

The question of which political competences should or should not be car-
ried out at European Union level is one that has occupied policy makers
and academics alike since the initial founding of the European Union and
still proves to be a contentious issue today. Inextricably linked to this ques-
tion is that of European public finances and budgetary matters. Here again
there is much criticism of the allocation of funds at EU level. A number
of economic commentators argue that the provision of European public
goods — such as in the areas of policing or defence? — should be a major
task of the EU. More recently, demands for a European fiscal policy® as
well as European growth promoting policies* have also been increasing in
resonance. The latter clearly reflects the perceived need for the EU to be
better equipped to cope with macroeconomic shocks like that of the cur-
rent global financial and economic crisis.

As regards the entire process of European integration and the advancement
of the European Union per se, there has been widespread criticism of the
apparent lethargy in the EU following the rejection of the Constitutional
Treaty and the slow institutional reform. Now that the Lisbon Treaty has
finally come into force perhaps it will be accompanied by new momentum
in these areas. There has also been much talk lately of the EU’s “enlarge-
ment fatigue” in the aftermath of expansion from an EUI15 to an EU27.
This is of particular relevance to the states of the Western Balkans, which
are moving towards playing a greater role in Europe. Clearly any shifting
of political competences from the Member States to the European Union
level requires the strong backing of sound and valid economic arguments.
Bearing this in mind, there seems to have been somewhat of a renaissance
recently in the use of economic theories such as that of fiscal federalism
to understand the European Union and the allocation of decision-making
powers across different levels of government.

Against this background, the paper at hand attempts to firstly discuss rele-
vant economic approaches regarding the sound assignment of political func-
tions and competences between the European Union and its Member States.

2 See, for example, Alesina et al. (2005) or Tabellini (2003).

See among others Schmieding (2009) as well as Feld (2005); see for a critical discussion of this issue
Belke/Gros (2009).

See with a special focus on innovation policy as well as transport infrastructure policy van der
Horst et al. (2008) and de Borger/Proost (2008).
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FOR THE WESTERN BALKANS

Analysis of the current status quo of EU-Western Balkans relations and the
relevance of particular political task areas for the Western Balkans region
is then sketched. The paper looks at political task assignment in four steps:
First, the economic theory of federalism is briefly outlined by discussing
two different concepts of federalism (the welfare economic and the political
economic approach), both of which are used by economists to analyse fed-
eral structures and intergovernmental (fiscal) relations. This section looks
at some basic theoretical principles and criteria for an efficient allocation of
political functions within the EU. Secondly, a short outline on the develop-
ment of the European budget as well as the budget process is given: showing
the most recent budget allocation for European level policies.

Thirdly, the paper will critically analyse the existing structure regarding
the division of political competences within the European Union, taking
into account the insights offered by the economic theory of federalism.
Here a brief overview and analysis of the findings of current literature is
provided, offering some insight into the discussion on the optimal redis-
tribution of competences within the EU from a normative perspective.
Comparison is also drawn to the de-facto distribution of EU-competences
today. Furthermore, the authors ask whether these economic considera-
tions provide arguments for an alternative assignment of political func-
tions between the EU and its Member States. And finally, the case of the
Western Balkans will be illustrated in an effort to look at the significance
of EU political competence for pre accession states. This section aims to
shed some light on the current political relationship between the Western
Balkans and the EU, and outline specific policy areas of particular interest
as regards pre accession negotiations.

THE ECONOMIC THEORY OF FEDERALISM

The degree of policy-making by the European Union has sharply increased
over recent years. The European Union is today facing challenges in terms
of the allocation of political tasks or competences between central institu-
tions and its Member States that are typical of those challenges faced by
all federal systems. Although the European Union can hardly be seen as
a federal state, but rather as a union of states with federal elements®, the

> For a discussion on to what extent the European Union is a federation see, for example, Borzl
(2003). See also Benz/Zimmermann (2008).
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economic theory of federalism can nonetheless be helpful in considering
just this allocation of tasks. The aim of this section is to demonstrate which
arguments originating from the economic theory of federalism (Oates
1972, 1999, 2005) can be used to assess the appropriate division of com-
petences between different political levels within the European Union®.
The economic theory of federalism is seen to provide crucial insights into
the assignment of policy tasks between different levels of government. It
analyses which level of government should undertake which economic
tasks and seeks to find the most appropriate means of sharing responsi-
bilities through the various jurisdictions or levels of government in order
to optimise performance. It attempts to determine both horizontally and
vertically an optimal allocation of public finances. Federalism, therefore,
provides a useful framework for any discussion on the assignment of com-
petences to different political levels within the EU.

The idea of federalism builds on the principle of subsidiarity. While the
principle of subsidiarity is neutral about the optimal degree of centralisa-
tion (Ederveen et al. 2008: 20), it is seen to first and foremost assign power
to the lowest effective level of government: the lowest governmental level
should act, if it can do better than a higher governmental level’. With re-
spect to this, the economic theory of federalism offers three arguments for
a decentralised fulfilment of tasks. First, the heterogeneity of preferences of
residents is considered. Central governments face informational problems
regarding the requirements of their citizens and often also have a limited
ability to differentiate policies across jurisdictions. The lower the level of
government the easier it is to assess which public goods and services are
demanded by local residents. In order to understand the second argument
it is necessary to highlight that the economic theory of federalism stems
from the so called welfare economics approach. According to this approach
it is traditionally assumed that governments act as benevolent maximizers
of social welfare, meaning that a government only and exclusively tries to
satisfy the preferences of the citizens.

From a political economic perspective, however, this hypothesis is consid-
ered over-simplified. If the assumption of benevolent officials is relaxed,
governments may also pursue their own aims, which will not always co-

¢ See additionally for a summary of the main considerations of the economic theory of federalism
Ter-Minassian (1997), Inman/Rubinfeld (1997) as well as Bailey (1999).
7 See also Doring (1996) and (1999).
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incide with those of society. But on a lower government level the incentive
to provide market-enhancing public goods is higher, as transparency in
public transactions is increased and citizens can more effectively con-
trol power. Thirdly, the existence of local and regional authorities allows
for competition within the public sector. Following the considerations of
Tiebout (1956), individuals vote with their feet based on in which jurisdic-
tion service provision is best. Therefore, competition between decentral-
ised governments produced by mobile citizens increases the efficiency
of public policies and enhances political and organisational innovation,
as governments have to provide for an optimal ratio of services and tax
burden. According to Weingast (2009) effective competition is only pos-
sible if the subnational governments have the authority to adapt policies
to their circumstances, a well functioning common market in the sense of
product and factor mobility exists, the budget is constrained so that the full
financial consequences of policy decisions have to be taken, and finally, if
sub-national governments have institutionalised authority.

Although the arguments mentioned above clearly support a decentralised
assignment of competences, a centralised provision of public services is fa-
vourable under certain circumstances, which will be outlined below. First
of all it is necessary to refer again to the preference argument. In the case
of largely homogeneous preferences concerning the demand for a public
good, the responsibility for its provision can be centralised®. Furthermore,
two efficiency arguments need to be mentioned here — economies of scale
and regional spillovers. A subnational government may be too small to
effectively provide a public good for its population. If a common good
exploits economies of scale, a centralised fulfilment is preferable. This is
for instance true for defence policy. In the case of regional spillovers (ex-
ternalities) a decentralised accomplishment of tasks may have (un)desir-
able consequences for its neighbouring jurisdictions. This is the case for
example for negative environmental effects due to cross-border pollution
or positive external effects by the provision of a hospital that is also used
by neighbouring regions.

Two additional circumstances under which centralisation should be con-
sidered are the existence of economic disparities and negative dynamics

8 This is in line with the so called principle of fiscal equivalence, which was introduced by Olson
(1969) and which implies that those who consume a public good should be identical to those who
pay for its provision and who decide upon its provision.
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of competition. As regional economies differ in their income and hence
their ability to offer public goods and services, redistributive justice can
only be achieved by a levying of taxes of the central government and a
transfer system to the subnational governments. Action by the national
government is also required if the competition between the political au-
thorities has negative effects on the economy. The competition between
decentralised governments produced by mobile citizens should not lead
to a ‘race-to-the-bottom’ in terms of taxes and hence the quality of goods
(Oates 1972).

In principle, the division of competences between different levels of govern-
ment is a neutral and technical operation. From a normative perspective,
an adjustment of task allocation is only justified if the characteristics of the
criteria change. An orientation on the framework of the economic theory
of federalism would lead to a comparably clear differentiation between
competences of member states and central institution. This would avoid
policy choices which are “(...) shaped by the institutional self-interests and
policy preferences of governments at both levels™, hindering effective re-
sponses to economic challenges by decisions characterized of a minimum
of consensus.

EUROPEAN BUDGET ALLOCATION — STATUS-QUO

Before offering any further analysis of the allocation of political functions
between different levels of government within the EU, it is certainly of
interest to first look at the financing of the EU. Here a brief outline of de-
velopments in the budgetary situation of the EU and current trends in the
European budget should provide an interesting backdrop to later analysis
of how tasks are allocated or might be better allocated within the EU.

The budget of the European Union amounted to EUR 133.8 billion in
2009. This amount might at first appear quite significant, but at a second
glance it becomes obvious that the figure is rather low compared to the
budget of its Member States or other federations. The EU budget cov-

® See Scharpf (2005) who defines this perception as “joint decision trap”.

1 This may explain the provocative subtitle Feld (2005) gave his paper on the level and structure of
the EU budget: “Much ado about nothing?”. He also states that “with such a small budget, no major
EU policies in the three areas — provision of public goods, redistribution and stabilization — may
be expected (ibidem: 259).
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ers approximately 1.1% of the European Union GNP, which immediately
indicates the small size of the budget — especially bearing in mind that
federal government expenditures usually cover some 10 to 30 percent
of a nations’ GNP (Ardy/El-Agraa 2004: 337). So in relative terms, the
European budget is small and as such of marginal economic importance
(Pelkmans 2006: 412). Another difference between the European budget
and national budgets is the fact that it is not permitted for the budget of
the European Union to be in deficit: Revenues must cover the costs of all
activities undertaken by the EU. The budget of the European Union is
decided on democratically. A multi-annual agreement on EU expendi-
tures is reached by the European Parliament, the Council of Ministers,
and the European Commission; whereby the latter additionally proposes
annual spending plans which are negotiated by the Parliament and the
Council'. The most recent financial framework covers the seven-year
period 2007 to 2013.

As is apparent in Figure 1, the budget of the EU has been growing relatively
constantly from less than EUR 50 billion in 1988 to a planned EUR 150
billion in 2013. In the early years the rather small budget was financed by
national contributions. Since 1970 the European Union has had financial
autonomy and is raising a part of its revenues (14.3% in 2008 according to
European Communities 2009: 68) by taxes that are distinct from those of
the Member States (e.g. tariff revenues on imports of agricultural goods).
Over the years the expenditures have grown, mainly in the field of agri-
culture'> — which has been a source of dispute among the Member States.
Consequently, various revisions of the budget and its arrangements have
been undertaken (Delors I in 1988, Delors II in 1992). As a result, a mul-
ti-annual financial perspective and an inter-institutional’ agreement on
budgetary procedures were introduced, the agricultural policy reformed
and expenditures for structural development, internal policies as well as
external action increased. Further budgetary modifications were then
needed due to the Eastern enlargement of the European Union (Agenda
2000)™,

For further details on the budget process see for example Zeff (2004). See also the explanation of
the budget procedures in Feld (2005: 289 et seq.).

Agricultural spending increased from 38% of total spending in 1965 to 92% in 1970 (Feld 2005: 276).
European Commission, European Council and European Parliament are involved in the budget

)

b

agreement procedure.
See for example Baldwin/Wyplosz (2006: 61) for an overview on the milestones in the EU budget
procedure.
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Figure 1: Financial Framework of the EU
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Source: European Communities (2008: 277).

Discussions over budget expenditures have been a constant ever since.
EU enlargement to include the Western Balkans and Turkey would also
necessarily incur further budgetary changes. The European Union is not a
national state but is made up of 27 nation states. The differences between
these 27 states are striking — with a variation in income levels even greater
than that of the US (Ardy/El-Agraa 2004: 338). This situation would be
exacerbated by future EU enlargement. Hence, on the one hand aid policies
for convergence are needed, but on the other hand equity is requested by
the Member States. The question “How much do I pay and how much do I
get?” is the most prevalent among Member States.

In the following table, the structure of the budget of the European Union
for the years 2007 and 2013 - the beginning and end year of the current
financial period - is shown. Looking at the table, it becomes immediately
obvious that agricultural policy (preservation and management of natu-
ral resources), which has long dominated the EU budget, still receives the
highest share of budget in 2007 at 44.32%. This is followed by structural
policies (sustainable growth), which is awarded 43.37% of the total budg-
et. By 2013 the amount made available for preservation and management
of natural resources will decline to 40.33%, whereas the budget share for
sustainable growth will increase to 45.81%. Sustainable growth, which
tops the table in terms of budgetary expenditure for 2013, can be divided
into two components: competitiveness for growth and employment, (in-
cluding expenditure on research and innovation, education and training,
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trans-European networks, social policy and the internal market) and
cohesion for growth and employment (designed to enhance convergence
within and between the member states). Approximately 5% of the budget
is donated to both external actions of the European Union - including
pre-accession instruments — and administrative expenditures for all in-
stitutions and pensions; these can be found in third and fourth position
on the table below. Finally, between 1.02% and 1.56% of the budget are
reserved for citizenship, freedom, security and justice, including home
affairs, border protection, immigration and asylum policy, public health
and consumer protection, culture, youth, information and dialogue with
citizens.

Table 1: Structure of expenditure 2007 and 2013 (at current prices)

2007 2013

Million % Million %
EUR EUR

Sustainable growth 53979 43.37 69621 45.81

Preservation and management 55143 44.31 61289 40.33

of natural resources

EU as a global player 6578 5.29 9595 6.31

Administration 7039 5.66 9095 5.98

Citizenship, freedom, security, 1273 1.02 2376 1.56

and justice

Compensations” 445 0.36

Total 124457 100.00 151976 100.00

Source: European Communities (2008: 253)

Table 1 provides an overview of the relative importance of policy tasks
within the European Union. In the following section, the economic theory
of federalism will be used to analyse whether these competences should
really be carried out at European level, which of them could probably be
carried out at Member States level and last but not least which tasks are left
out in table 1 but should be fulfilled at European level regarding economic
considerations.

* The term ‘compensation’ refers to temporary post-accession amounts related to the latest enlarge-
ment of the European Union (Bulgaria and Romania).
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ARE EcoNomic THEORY AND EU PRACTICE COMPATIBLE?

As described above, the theory of federalism offers a set of criteria that can
be used to determine how competences can best be allocated between dif-
ferent levels of government. This section discusses the principles of optimal
task allocation within the EU as can be read from this economic theory
and provides analysis of the current division of competences before offer-
ing suggestions on how tasks might be reallocated to the different levels of
governance. Bearing in mind the results of section 2, the general guideline
of economic federalism is that redistribution and stabilisation should be
centralised, while the allocation of the different public goods and services
should follow a decentralisation principle. Furthermore, policies should
be allocated to the highest federal level in cases where economies of scale
and/or spatial (supra-national) externalities prevail, whereas in cases where
there is a high heterogeneity of preferences relative to externalities compe-
tences should be assigned to national or sub-national levels.

While it is relatively unusual for the division of competences not to be clearly
defined, this is the case within the European Union. Exclusive Community
competences are not mentioned specifically in the treaties but described in
a functional way. A number of tasks have been recognized as exclusive by
the Court but not been laid down in a definitive list. The idea initially dis-
cussed as part of the European Constitution drafting process of identifying
a catalogue of competences was quickly dropped as this was not considered
feasible. But at least one step forward was taken with the Treaty of Lisbon.
The principle of conferral, the principal of subsidiarity and the principle of
proportionality were integrated stating that “Competences not conferred

15 whereas

upon the Union in the Treaties remain with the Member States
“(...) the content and form of Union action shall not exceed what is neces-
sary to achieve the objectives of the Treaties™¢. Additionally, the principle of
subsidiarity ensures that apart from its exclusive competences the European
Union “(...) shall act only if and insofar as the objectives of the proposed ac-
tion cannot be sufficiently achieved by the Member States, either at central
level or at regional and local level, but can rather, by reason of the scale or

effects of the proposed action, be better achieved at Union level””. Despite

> Article 3b (2) TEU, inserted due to the Treaty of Lisbon.

1o Article 3b (4) TEU, inserted due to the Treaty of Lisbon.

17" Article 3b (3) TEU, inserted due to the Treaty of Lisbon. See also Baldwin/Wyplosz (2006: 76
et seq.) for an analysis of the subsidiarity principle with respect to the EU before the Treaty of
Lisbon.
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of the blurriness on task allocation, over the years the EU has acquired in-
creased competences in a number of areas, this becomes obvious if we again
consider the increasing budget described above. It goes without saying that
the specificities of the European Union account for a number of differences
when compared to other federal systems or federations. Hence, the conclu-
sions of the economic theory of federalism will be analysed in terms of their
applicability to the specific case of the European Union.

Generally, three major types of competence division within the EU are
defined: exclusive competences of the union, shared or concurrent compe-
tences of both the Union and Member States, and areas of complementary;,
supporting or coordinating action’®. In a very general sense it is argued that
the EU has acquired exclusive competences in market-creating policies and
shares competences with the Member States in market-correcting policies.
Task areas in which EU level involvement is generally considered justified
are those areas in which the EU level can generate normatively higher al-
locative efficiency due to economies of scale realisation, internalisation of
spatial (supra-national) externalities, homogeneity of preferences, or the
harmonisation of (market) distorting national regulations. Bearing this
in mind, the creation of a common market with a common external trade
policy is probably one of the most important policy areas assigned to the
EU. There is generally widespread recognition of the need for the EU to
play a strong role in the implementation of the single market - including
competition policy (because of the negative transnational spillover of un-
competitive behaviour) and the free market (see Eichenberger/Hosp 2001,
Holler et al. 1996, Persson et al. 1996, Smekal 2001, Tabellini 2003 and
Rischkowsky 2007). Monetary policy is widely considered to be one of the
most successful policy areas of the EU. Here economies of scale are seen to
be inherent in gathering supervisory information, while the possible nega-
tive transnational spillover of financial fragility is also recognised (Shah
2002, Smekal 2001 and Alesina et al. 2005).

As far as fiscal policy is concerned, policies for stabilisation purposes re-
main a national responsibility — while the monitoring of these policies at
EU level can be seen as part of broader economic policy guidelines within
the framework of the Stability and Growth Pact (Tabellini 2003). In light
of recent developments associated with the economic and financial crisis,
some commentators are now calling for increased fiscal policy co-ordi-

' See Vaneecloo et al. (2006: 191) for a concise table outlining these EU policy divisions.
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nation at EU level. Public goods such as defence, foreign policy, internal
security, border control, and immigration policy are, to a large extent,
still national prerogatives; although the EUs role here is seen to be grow-
ing (as can also be seen by the increasing budget in the fields of ‘EU as a
global player’ and ‘Citizenship, freedom, security, and justice’ in table 1).
Commentators argue that there could be increased benefits to more cen-
tralised provision of policies in these areas. Defence and foreign affairs are
considered appropriate EU competences because of the economies of scale
and externalities to be exploited, assuming that geopolitical preferences
are similar (see Alesina et al. 2005, Tabelini 2003, Shah 2002 and Hoeller
etal. 1996). Both economies of scale and of rationalisation could enable the
EU to enhance its military capabilities in relation to defence expenditures
quite significantly (see Dardanelli 2005). Recent Eurobarometer results
also indicate European citizens’ widespread approval for increased EU
involvement in these areas”.

In terms of the political tasks assigned to the Member States, we can iden-
tify a number of policy areas where economic experts tend to agree that
responsibility should be primarily assigned to the national or sub-national
government level. For example, in the case of industry, energy and agricul-
tural policy there is general agreement that task assignment should be at
national level. Agriculture is one of the oldest and perhaps most controver-
sial EU policy areas, and it is the policy area that still receives the largest
chunk of EU financial resources. EU involvement in agriculture is consid-
ered too great and calls for redistribution in this area to be scaled back are
increasing in resonance. There are predominantly pragmatic arguments,
such as a greater reliance on market forces, used against agriculture re-
maining an EU level competency (see for example Grethe 2008, Alesina et
al. 2005 and Hoeller et al. 1996).

There are a number of tasks and competences for which it is not pos-
sible to assign responsibility to just one level. The environment is such a
case. Environmental effects can be international/global or local/regional.
Arguments speaking for a European Union level involvement include
EU-wide externalities, economies of scale, and the regulation in the case
of market distortions because of disparities between national environ-

19 Current surveys show that 79% of respondents believe that decisions on fighting terrorism should
be taken jointly at European level, and 64% believe that defence and foreign affairs decisions
should be a European policy. See Eurobarometer Standard 69.
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mental standards. However, these arguments are countered in favour of
Member State assignment of environmental issues based on the exist-
ence of local environmental externalities with no cross-border spillovers.
The actual enforcement of environmental policies is also likely to have a
strong national and sub-national component (see Alesina et al. 2005, Feld
2005, Doring 1997 and Hoeller et al. 1996). EU involvement in terms of
EU-wide externalities certainly seems desirable. Considering education,
a number of authors make convincing arguments for the decentralisation
of this competence because of heterogeneous local preferences, positive
effects of inter-jurisdictional competition, or limited cross-national ex-
ternalities (see Alesina et al. 2005, Smekal 2001 and Persson et al. 1996).
At the same time proponents of centralisation base their arguments on
an increase of EU-wide labour mobility through the harmonisation of
academic or educational grades at EU level, or the adverse effects of sub-
national activities on the stock of human capital (Ter-Minassian 1997
and Persson et al. 1996).

In the majority of cases, it can be argued that the de facto distribution of
political tasks within the European Union corresponds to a greater or lesser
extent with normative economic advice (monetary policy, environmental
policy, competition policy etc.). Where some discrepancies exist, as has
already been pointed out, are in areas such as defence and agriculture. It is
widely believed that the EU role in agricultural policy should be confined
largely to trade policy and not to the complete regulation of markets or
the paying of direct subsidies. In defence, which is one of the public goods
where supra-national externalities of decisions are strongest, centralised
provision is recommended.

THE WESTERN BALKANS?2° AND THE EU

In May 2003 the EU Commissioner for External Relations Chris Patton
said at the presentation of the Communication on the Western Balkans
and European Integration: “The map of the European Union will not be
complete until the countries of the Western Balkans are included oniit. (...)
What we are proposing today shows that the EU will do all it can to help

? From an EU perspective the Western Balkans are seen to consist of seven states: Croatia, the
Former Yugoslavian Republic of Macedonia (FYR of Macedonia), Montenegro, Albania, Bosnia
and Herzegovina, Serbia and Kosovo.
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these countries prepare themselves, and that our wish to see them one day
as fellow members is real”*'.

Initial European Union accession strategy for the Western Balkans was
one that linked accession to the pace of reform in the individual Western
Balkan states; in the meantime there has been a shift towards a more re-
strictive strategy. The EU’s original strategy was one of conditionality -
requiring countries to meet EU established criteria and conditions - and
one designed to increase regional stability in the Western Balkans through
regional cooperation. Tailored country strategies were designed for each
of the potential candidate countries. The new strategy has moved towards
consolidation in the region and takes into consideration the integration
capacity of the EU; it also includes concepts of conditionality and com-
munication - in order to ensure that there is public support for enlarge-
ment (Brown/Attenborough 2007). This shift in strategy can on the one
hand be seen as a result of developments relating to the process of the
Constitutional Treaty and slow institutional reform within the EU, and on
the other hand may be considered as linked to experiences gained from the
enlargement of the EU from 15 to 27 Member States and more recently the
economic crisis. Analysts and commentators from various backgrounds
make regular reference to the “enlargement fatigue” (see Balfour 2009 and
Pridham 2008), which has apparently emerged in Europe in conjunction
with future enlargement.

Following the 2007 accession of Romania and Bulgaria to the EU, the
Western Balkans now represents an enclave on the European Union
map - wholly surrounded by EU member states. The initial steps to-
wards European integration of the Western Balkans have been taken.
Stabilisation and Association Agreements (SAAs) - legal contracts cur-
rently focused on the Western Balkans states that include specific provi-
sions for future EU membership of the individual countries in question
- have now been signed by all Western Balkan states with the exception
of Kosovo. These are similar in structure to the “chapters” negotiated
with accession candidates, and are considered a sort of pre-accession
exercise (Emmerson 2008). Over the past year the SAA network has been
extended and the Western Balkans are seen to have “moved closer to EU
membership” (Com (2009) 533). Progress has been made away from the

2! See European Commission proposes new European Integration Partnerships for the Western
Balkans, Brussels, 21/05/2003.
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much criticized visa facilitation measures and towards visa liberaliza-
tion (achieving visa-free travel). In July 2009 the Commission proposed
to remove visa obligations from the FYR of Macedonia, Montenegro and
Serbia (Com (2009) 533).

Currently Croatia is closest to EU accession, as negotiations enter the final
stages. The FYR of Macedonia, accepted as an EU candidate in 2005, has
provided evidence of successful progression towards meeting some key
challenges of the accession partnership (Com (2009) 533). Montenegro
and Albania have both officially applied for EU membership (in December
2008 and April 2009 respectively) and the Commission is in the process
of preparing or beginning to prepare an opinion on both cases. Bosnia
and Herzegovina has still some way to go before the EU could consider
an application for membership and is not yet in a position where it could
adopt or implement the necessary rules and laws of the EU. Serbia, with
its pro-European government, is seen to be moving in the right direction:
signalling a commitment to move closer towards the EU. In 2008 it signed
a Stabilisation and Association Agreement with the EU (Emmerson 2008).
Kosovo is now the only Western Balkans state not to have concluded an
SAA. Stability here has been proving fragile, however, the EU's rule of law
mission (EULEX) is now fully operational in Kosovo.

THE WESTERN BALKANS AND RELEVANT COMPETENCY AND
PoLicY ISSUES WITHIN THE EU

Turning our attention briefly back to the current trends in the EU budget,
we determined above that some 5% of the EU budget is allocated to exter-
nal actions of the EU, which includes both pre-accession instruments and
the EU’s Common Foreign and Security Policy (CFSP). Both of these budg-
etary areas are particularly relevant for the Western Balkans. The EU’s
2007-2013 budget was viewed with disappointment by some commentators
because of perceived limits in terms of the funding made available for the
Western Balkans (Avery/Batt 2007). Here comparison is sometimes drawn
between the largely disproportionate pre accession aid received by Bulgaria
and Romania before accession and that received by the Western Balkans
under the Instrument for Pre-accession Assistance®” (IPA) programme (see

2 The IPA has replaced the previous pre-accession instruments such as Phare, Ispa, Sapard, Cards,
‘structural funds’ and ‘rural development funds’.
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Jano 2008 or Emmerson 2008). For 2010 approximately EUR 1.6 billion will
be committed to the Western Balkans and Turkey through the IPA. This
money is available for institution-building, regional and rural development
and represents an increase of some 4.9% on the 2009 budget. The CFSP
plays an important role in enhancing stability in the Western Balkans
region: for 2010 it has been granted a budget of some EUR 281 million (an
increase of 15.9% over 2009)%.

Aswas previously outlined, the EUs role in defence, foreign affairs and secu-
rity has been growing over recent years and there is widespread agreement
on the need for more centralized provision of these policies at European
Union level. These areas are of course particularly relevant to Western
Balkans states. Essentially the EU’s Common Foreign and Security Policy
was born out of the devastating events which took place in the Balkans in
the 1990s. Enlargement policy has been the EU’s main instrument in main-
taining stability in the Western Balkans region. European enlargement is
often referred to as the most successful element of European foreign policy
or its most effective foreign policy instrument*.

Monetary policy, generally considered one of the most successful policy
areas of the EU, represents a major hurdle in achieving full European Union
integration. The EU follows a very strict line in terms of the conditions it
applies before entry into the euro zone is permitted. The basic doctrine
in terms of adoption of the euro stipulates that full EU membership is a
prerequisite, and even then there are a number of very demanding criteria
that still have to be met before acceptance into the euro area is permitted®.
As regards the case of the Western Balkans states, a number of arguments
can be put forward in favour of a possible unilateral euroisation before full
EU membership: the entire region is actively interested in and pursuing the
possibility of joining the EU market; it can therefore be assumed likely that
synergetic advantages would result from joining the euro area as well; and
elimination of transaction costs would improve the transparency of cost
accounting and almost certainly lead to improved business credibility in
the region (Emmerson 2008). However, it is deemed unlikely that the EU
will relax its euro zone criteria in the foreseeable future.

» See European Commission, EU Budget 2010 Paving the way for economic recovery.

2 See Com (2009) 533, p.2., SPEECH/09/492, or Relji¢ (2009).

% These are known as the Maastricht criteria. See Emmerson (2008) for further discussion of this
point.
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The fact that there is widespread agreement that the assignment of energy;,
industry and agricultural tasks should remain at member state level was
discussed above. If we take a look at EU related policies for the Western
Balkans in the energy and transport sectors, a number of developments
become of interest. In 2005, for example, the EU and all the Western
Balkans® signed the Energy Community Treaty. This is the first legally
binding treaty between the Western Balkan states following the wars of
the 1990s. In signing the Treaty, the states have committed themselves to
establishing the legal framework for an integrated and liberalised energy
market in their states and adopting the relevant EU acquis commun-
autaire on energy, environment, renewables and competition (Renner
2009). A particularly significant element of this Treaty is the accession
of all of the Western Balkans to the EU’s electricity grid system. The
Commission is also currently taking steps to further this model in the
land transport sector - a Commission proposal to progress in this direc-
tion was accepted by the European Council in June 2008. In addition, it
is perhaps also interesting to note that negotiations with the Commission
regarding the Western Balkans accession to the Single European Sky are
also ongoing (Emmerson 2008).

As with the EU, the Western Balkans has also experienced the negative
effects of the recent economic crisis, albeit to different extents. The mac-
roeconomic situation in all countries is considered fragile (Com (2009)
533). Nonetheless, the prospect of EU accession is likely to have gone some
way to maintaining confidence in the economies of the Western Balkans
and stabilising economic policies. Increased fiscal policy coordination
at EU level would almost certainly be viewed positively from a Western
Balkans perspective in terms of the prospects of enhancing stabilisation in
this area. Besides that, an integration of the region to the Open Method of
Coordination would support the West Balkans in their reform challenges®.
The additional burden for the EU budget caused by the accession process
of the Western Balkans should even motivate the European Union more
in rethinking and clearly defining the division of competences by taking
into account the in the Treaty of Lisbon stated principles. A scale back of

% The United Nations Mission (UNMIK) signed on behalf of Kosovo.

¥ The Open Method of Coordination was set up at the European Council in Lisbon in 2000 and rep-
resents a framework of political coordination, while respecting the legal competences of member
states. With the aim to support member states in their reform efforts effective policies in the fields
of social protection and inclusion of the member states are identified and their experiences shared.
For more details see COM/2008/0418.
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the task agriculture would exemplary allow a re-allocation of funds to-
wards actions aimed at macroeconomic stabilisation or defence — within
the Member States as well as the Western Balkans.

CONCLUSIONS

In conclusion it can be said that the current allocation of tasks within
the EU is partly inconsistent with normative criteria relating to the as-
signment of tasks to different levels of government. A precise defini-
tion of an optimal degree of (de)centralisation is not possible because of
mixed theoretical suggestions. Therefore, the appropriate degree of (de-)
centralisation must be determined on a case-by-case, policy-by-policy
basis. Economists focus their analysis of the assignment of competences
mainly on geographical spillovers, economies of scale and the spatial
structure of preferences. When comparing the de facto delimitation of
EU-competences with the normative recommendations provided by
economists, discrepancies arise in particular in the fields of agriculture
and defence. Additional discrepancies are detected in the fields of educa-
tion (see Van der Ploeg/Veugelers 2008, Gérad 2008, Ederveen/Thissen
2008), as well as macroeconomic stabilisation (see Keen/De Mooij 2008,
Pouget/ Stéclebout-Orseau 2008). Any expansion of EU tasks in any of
these areas would require significant institutional reforms - either new
institutions or reform of existing ones.

It is likely that the most important areas of federal government activity
(especially budget-intensive areas such as health, social security or educa-
tion) will continue to remain national. In a number of these areas, mem-
ber states and their citizens are still not prepared to transfer further re-
sponsibility to the EU; this is because the EU comprises mature national
states determined to preserve a significant degree of national sovereignty.
As a result, the EU does not have a budget comparable with existing fed-
erations, nor does it have significant responsibilities in relation to any of
the services or political tasks that dominate central government level in
mature federal systems. In keeping with its nature as a loose federation,
the likelihood therefore is that the EU’s role in various political areas will
remain limited.

There is clearly no ideal system for the delimitation of competences.
As conditions change over time, public goods experience variability in
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their spatial characteristics. That is, innovations, technical adjustments
and/or unstable preferences change cost-functions and consequently
require dynamic responses within the competence distribution scheme.
Against this background it must be considered essential that both the
EU and its division of competences remain flexible in order to adapt
to these changing conditions. Taking the principle of subsidiarity seri-
ously, Breuss/Eller (2003) did make some notable suggestions in order
to facilitate a more flexible competence allocation within the European
Union. One of their recommendations is to establish a sunset legislation
(i.e. assigned competences with a limited duration) in order to prevent a
permanent centralisation of various political tasks. Another suggestion
is that the proponents of centralisation should bear the onus of proof
in the case of intended shifts of political competences within the EU.
Finally and most meaningful, a reversibility-guaranteeing revision pro-
cedure should be developed and included in the constitutional treaty
of the EU. It remains to be seen, whether such economically sound
suggestions regarding procedural and institutional changes within the
assignment of political competences between the EU and its Member
States will be implemented in the future.

In terms of EU-Western Balkans relations, it may be time for the European
Union to reassess its commitment to enlargement in this region and take
a closer look at policy areas where further integration of Western Balkans
states may prove feasible. A starting point for this could be to revisit the
euroisation question: reassessing the euro zone doctrine and investigating
the costs and benefits of the Western Balkan candidate states unilaterally
adopting the euro. Developments in the energy and transport sectors are
seen to be progressing in a very positive manner - already going some
way towards integrating the whole of the Western Balkans into these EU
policy areas. There are also arguments for the access to funding for the
Western Balkans to more closely reflect the terms and scales of those
the new member states such as Romania and Bulgaria benefited from in
the past and continue to benefit from today. Perhaps the most important
point to make in terms of the significance of EU political competences
for the Western Balkans is that there are clearly some valid arguments for
access to certain EU policy areas before actual accession - particularly in
view of the fact that accession is now considered to be a matter of when
rather than if.
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ABSTRACT

Integrating a country into the European Union is most commonly seen as
a strictly political/legal issue. The reductionist surgeon’s knife cuts out all
otherinstances — cultural, sociological, psychological, anthropological and
many others, as if countries were simple legal entities floating in a politi-
cal vacuum. Such a minimalist, vastly incomprehensive view cannot give a
clear picture of any state’s potential EU future, and such is the state of facts
in discourse concentrating on Serbia’s EU integration proclivities. In this
essay, | would like to concentrate on the cultural instances that have much
to do with the integration process and see how they influence it, based on
the memetics approach in cultural science. The last part of the essay con-
centrates on the perception and reception of the aforesaid, on the reception
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Serbia and the EU, where | hope to show how there are vast problems in
understanding and interpreting them.
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We need a cultural revolution, a revolution of this people’s identity and of
the direction in which they are going.
Marko Vidojkovi¢, writer

One should not forget the following. European integration processes have a
technical part and that technical part can be fulfilled, but they also have a
value part. If the value part is not fulfilled, Serbia will never honestly be ac-
cepted in that family; it will instead be seen as a black sheep that has been ac-
cepted (...) out of geopolitical necessity, not because it really belongs there.
Slobodan G. Markovic, historian

Genes are only the most obvious examples of replicators. Other candidates
are computer viruses, and memes — units of cultural inheritance (...).
Richard Dawkins, biologist

Legalism can in brief be described as a point of view in which everything
is subordinated to the judiciary. In a legalist’s viewpoint, law and its being
upheld are of the highest (and often only) importance. Law is thus seen as
some kind of sui generis entity, floating in a vacuum, untouchable by ‘com-
mon people’, and everything is seen through the ‘eyes of law’. Legalism,
however, is not the only thrifty ‘ism’ that puts its own agenda ahead of
every other. The distinguished philosopher of science, Sir Karl Popper,
wrote extensively about historicism, yet another frugal Weltanschauung
in which everything is subordinated to a tapered, narrow view of histo-
ry, most commonly a metaphysical view, such as those of Hegel, Herder,
Schelling and others. In his Open Society and its Enemies (1966), as well as
The Poverty of Historicism (1994), Popper mentioned that not only histori-
cism, but any worldview that offers such a constricted, incomprehensive vi-
sion of society, eventually gives way to huge error and a mistaken portrayal
of society and its issues.

Integrating a country into the European Union is often seen in such a
narrow view. It is most commonly seen as a legal issue, broadened only to
include the geopolitical. All other instances in EU integration discourse,
whether academic, journalistic or lay, seem to be shoved aside. The cultural,
anthropological, sociological and psychological are barely even included.
In this work, thus, it is primarily the cultural that I intend to address. In
order for that to succeed, I need to bring the relatively novel concept in
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cultural studies, the concept of the meme, into play. Introduced in 1976
by the eminent Oxford biologist and societal critic Richard Dawkins in
his magnum opus work, The Selfish Gene, the meme is defined as a unit,
a bundle of cultural ideas or practices, symbols or worldviews that are
transmitted from one mind to another by means of speech, ritual or other
similar communicational phenomena. The parallel is drawn directly from
biology and the gene, which transfers biological data from one individual
to its offspring. Similarly, the meme transfers cultural symbols, rituals and
ideas from parents to offspring, but also from one member of the society
to the other, through interaction and established institutions. According to
Aaron Lynch and his work Thought contagion: how belief spreads through
society, there are several means, patterns of meme transference, such as
cognitive, adversative, parental, motivational etc (Lynch, 1996), some of
which we shall mention soon®.

What I am interested in is observation and explanation of Serbia-specific
memes that are relevant to EU integration processes. This exclamation states
clearly that I adopt the generally accepted anthropological view in which
there exist cultural differences between peoples and countries, such as de-
scribed, for instance, by the anthropologist and cultural researcher Edward
Hall (1976), according to whom cultures by their very nature have incom-
mensurate value systems. In a world imbued with political correctness, it
is of much importance in academic discourse to understand that realizing
the existence of cultural differences, and their consequent analysis and
description, do not necessary involve having an ethical, judgmental ap-
proach, though they quite easily can, and maybe even should. As Jorgensen
(1971) explained, in cultural anthropology, great emphasis is placed on the
viewpoint known as cultural relativism, which means that it is important
to understand how the world looks to people from different cultures. This
also does not mean, however, that anthropologists need to be equally tol-
erant of all cultures. As Harris (1988) added, there is ‘nothing wrong with
setting out to study certain cultural patterns because one wants to change
them. Scientific objectivity does not arise from having no biases — everyone
is biased - but from taking care not to let one’s biases influence the result
of the research.” The relevance of the aforesaid shall be clear in the final
paragraph of the treatise.

2 The concept of the meme has been further developed in the works of Stephen Shennan, Robert
Aunger, Kate Distin, Richard Brodie, Kevin Laland, Gillian Brown and especially the British
psychologist Susan Blackmore of the University of the West of England, Bristol, in her best known
work, The Meme Machine.
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According to Hall, understanding a different culture is a task of immense
difficulty, and it includes understanding context, meaning and informa-
tion. Essentially, ‘in order to really understand a Navajo movie one had to
be a Navajo Indian brought up in the traditional Navajo way of life’ (Hall,
1976). Though the difference between the Navajo and the Westerner are
arguably much larger that those between two different Western cultures
(in this case, between Serbia and the EU), the differences do exist. Failure
to comprehend those differences, regarding EU integration, can lead to
such problems as those that Poland and Portugal, for instance, created
after joining. The meme that was of much higher importance and intensity
in Poland and Portugal than in other EU countries was religiousness. The
2006 idea that came from 46 members of the Polish parliament to elect
Jesus Christ the king of Poland® was seen as strange in most of Europe; the
European Union is a secular entity and such religious intrusions created
difficulties. Similarly, there was much ado about the Portuguese abortion
issue, and it took some time for Portugal to legalize a woman’s personal
choice®. The Portuguese abortion issue was seen as a legal one (should it or
should it not be legal to have an abortion) and the Polish parliament issue
was looked at from a purely political viewpoint. Needless to say, not much
was explained.

When it comes to Serbia, cultural studies (as well as science in general) are
at an all-time low point. The already mentioned meme of religiousness, un-
surprisingly, in a society with underdeveloped science and large numbers
of the illiterate (or functionally illiterate’), is also an immensely important
one. According to Dragica Pavlovi¢-Babi¢ of the Faculty of Philosophy in
Belgrade, there is a staggering 1.3 million functionally illiterate people® in a
country of some 7.3 million’. A research conducted by the circle of the Blic
daily, half of the population does not even have high school education in
their background®. Such levels of illiteracy and scientific development are

* Polish MPs bid to make Jesus king, BBC, Dec 21 2006 http://news.bbc.co.uk/2/hi/europe/6200539.
stm

* Portugal will legalize abortion, BBC, 17 Feb 2007 http://news.bbc.co.uk/2/hi/europe/6350651.

stm

Functional illiteracy can best be described as such a state of literacy in which the individual only

formally knows to read and write, but has great difficulty understanding what he or she read, and

even greater difficulty while forming (especially writing) complex sentences.

U Srbiji ima 1,3 miliona funkcionalno nepismenih, Naslovi.net, September 9 2009

7 According to the CIA World factbook, available at www.cia.gov

http://www.blic.rs/_customfiles/Image/slike/2009/07_jul/26/panorama/pismenost-lv.jpg
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conspicuously lagging behind the European Union’, and understanding
them is a crucial milestone in bettering them. There are several instances
that can easily testify to this.

The probably best known one was the former minister of education’s choice
to replace Darwinian evolution in school textbooks with biblical creation-
ism in 2004. In Europe as a continent, this was unprecedented. Not even
the abovementioned Poland and Portugal went so far — though the idea was
out, Jesus Christ was not selected king, and Portugal did legalize abortion.
Serbia, however, chose to abandon science and replace it with mythology, if
only for a while. The former minister of education, Ljiljana Coli¢, explained
how she was ‘proud that (she) tried to expel the lesson about a human-like
monkey from the 8" grade curriculum’. She added: T will never accept the
claim that my grandfather was a monkey. I congratulate “tolerant” persons
who are not bothered by such nonsense.'””

Many have noticed that there is a wave of clericalization currently in mo-
tion in Serbia, first of all the publicist Mirko Dordevi¢ and the philologist,
professor at the Belgrade Faculty of Philology, Ljubi$a Raji¢. ‘In a still pa-
triarchal society that is by mentality mostly redneck, such as the Serbian
society, the church, the army and everything that is patriarchal still carries
high authority,” notices Raji¢. He sees the clericalized nature of the state
in the fact that the ‘Serbian Orthodox Church is incorporated in more or
less all parts of the government. Through catechesis, school religious cel-
ebrations and the like, it entered schools; icons are hanging in all military
institutions, police precincts, ministries. The state is practically supporting
the Serbian Orthodox Church and every year it gives hundreds of millions
[of dinars] to it’. Having all that in mind, it is less surprising to see a person
like Ljiljana Coli¢ holding a position of such importance as the position
of the minister of education. In Serbia, religion is integrated within the
state; there is barely even talk about the separation of the Church and
the state, with the exception of the liberal circles, concentrated particu-
larly around the radio documentary Pescanik and the Helsinki Charter for
Human Rights. In 2003, religious catechesis was introduced into elemen-
tary schools (a move that was completely unconstitutional), so even now

° For instance, while levels of education (and the very educational system) in Serbia are at a low
point, Finland - a member of the Union - boasts the arguably best education system in the world,
according to the latest PISA study. See: Finland tops global school table, at BBC, 7 Dec 2004, http://
news.bbc.co.uk/2/hi/education/4073753.stm.

' Vreme, 3 December 2009, available at www.vreme.com
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seven-year olds are indoctrinated, meaning that ‘the state is taking care
that the Church gets new believers,” according to Raji¢. The Bukvar, the
tirst book by which six and seven year old children learn to write in Serbia,
under the letter ‘¢’ has the word crkva (church) as well as the following text:
‘The church is man’s most important home, he who goes to church shall
have God as a helper inside of him. He who does not go to church should
visit a doctor, maybe his parents are not healthy..." In light of this, Raji¢’s
following words have a clear resounding: “The goal is to make a country
for the Serbian people out of Serbia, with the Serbian Orthodox Church as
the prime church, that is, to help the church, which wishes a bit of a me-
dieval state of affairs™. The wish for a strict binding of concepts such as
Serbs, Serbia and Orthodoxy is even seen in an official proclamation of the
Church in 1991, in the Voice of the Church: ‘In our renewal of the spiritual
foundation, it is necessary to depart from the idea that serbianhood grew
on Orthodoxy and that serbianhood cannot exist without it. Serbs who
stopped being Orthodox stopped existing as Serbs’. The commonsense,
though rhetorical, question that comes after realizing all of the above is as
follows: if all of this is seen in education, if Serbia is undergoing such a level
of religiousness and clericalization — what can be expected from science
and literacy in Serbia an generale? It is of crucial importance to understand
the levels of scientific achievements and scientific thought in Serbia; a re-
cent issue immediately comes to mind.

The dean of the Belgrade Faculty of Philology, Slobodan Grubaci¢, a
known philologist in Serbia, was selected a member of the Serb Academy
of Sciences and Arts on November 2009. However, this happened days
after he was rightly accused of plagiarism'. The well-known national-
ism theorist and former president of Yugoslavia, Dobrica Cosi¢, heartily
recommended him for membership, even though Grubaci¢’s plagiarism
was well documented and proven. This issue barely even had an echo in
the Serbian media, indicating perhaps how much science and academia

See: Appendix. Ko ne ide u crkvu, neka ide kod doktora, www.pescanik.net (28 April 2006), as
well as http://www.b92.net/info/vesti/index.php?yyyy=2002&mm=12&dd=06&nav_category=
12&nav_id=77913

www.pescanik.net, posted on 14 April 06

Glas Crkve 1/1991

For details about the plagiarism issue, see Grubaci¢’s work ‘Aleksandrijski svetionik’, pages 22,

@

27, 34 and 375, published by Izdavacka knjizarnica Zorana Stojanovica in 2006, compare with
Dobrosav Smiljanic¢’s essay ‘Hermeneutika ljubavi i smrti’, published in NIN, issue 2789, pages 58-
59, which is one of the sources; see as well Wittgenstein’s “Tractatus Logico-philosophicus’, which
is the prime source of the plagiarized material.
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are seen as important. The very Academy’s functioning is often seen as
dubious, inciting severe criticism from the liberal elite. The historian
Slobodan G. Markovi¢ describes the situation in the Serbian Academy
of Sciences and Arts as follows: “The Academy of Sciences is comprising
people who are now fifteen years older than they had been fifteen years
ago, (...) they are still discussing questions such as who is a Serb, who
is not one, where are the borders of the national being (...). Everything
is being driven back to the state of affairs as they were at the end of the
eighties. The people are fifteen years more senile than they used to be, but
the topics have remained identical®.” (The dangers of discussing meta-
physical issues such as ‘national being’ have already been described by
Popper, while Schopenhauer’s comment on such instances was that they
were ‘a criminal misuse of language’. Wittgenstein simply said that such
utterances ‘have no meaning’¢.) The economist Miodrag Zec noticed
how ‘the French Academy consists of thirty people, until one of them
dies, another one cannot join. This one of ours, however, grows like some
companies, whoever can join - joins"’

Another cultural instance, a meme that seems to have caught hold of the
majority of the population in Serbia is what I shall designate as the connec-
tion meme, for lack of better words. Namely, it is widely known throughout
Serbia that it is next to impossible trying to accomplish any kind of success
(businesswise, academic, or any, for that matter) without ‘good connec-
tions’. An article from the daily Politika illustrates the situation vividly:
‘Milos Puzovi¢ succeeded in reaching his PhD studies in informatics in one
of the most prestigious universities in the world without connections and
money (my italics, S.J.M.)"®. This is the punch-line right beneath the title
of the article “To Cambridge for knowledge’, written by Sandra Gucijan.
The author of the article was fascinated by the fact that someone succeeded
academically without having to resort to ‘pulling strings’. In a country in
which ‘connection’ is everything in terms of career development, succeed-
ing on your own is seen as eldritch, as unattainable. It is staggering how
badly represented and studied this meme is. One should also notice that
this meme does exist almost universally (within Europe, particularly in
the Mediterranean countries) and that its existence is essentially nothing

> www.pescanik.net

¢ For all of these, see Popper’s Open Society and its Enemies.

7 Ibid.
¢ Sandra Gucijan, Po znanje u Kembridz, Politika, available at: http://www.politika.rs/rubrike/
Drustvo/Po-znanje-u-Kembridz.lt.html
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new; however, the sheer strength it possesses in Serbia should convince the
academy for a more thorough investigation.

The idea of not being able to function without connection is one of those
memes that are currently being transferred and interchanged among the
members of the society in Serbia. This meme is in actual fact so strong,
that trying to achieve any kind of success within the country without
connections is almost impossible. Universities, health centers and com-
panies function almost strictly according to these rules, and finding
employment without connections is essentially impossible, if not even
openly frowned upon. In an almost feudal manner of functioning, Serbia
has developed a sort of a guild system, in which affiliation and connec-
tion are of utmost importance, while quality and competence are en-
tirely irrelevant. This results in doctors being hired for their connections
and people dying consequently; illiterate professors teaching at univer-
sities; incompetent managers driving companies to total bankruptcy.
Despondently, lack of critical thinking, bias and the bane of political
correctness effectively prohibit the most of the observers (even within
the academic community) from understanding the state of factors I am
trying to depict and explain. Pure intellectual dishonesty and tardiness is
also an important factor seen in many an academician’s standpoint when
refusing to acknowledge these issues as relevant. The actual fact is on the
other end of the scale — not only are these issues relevant, but they are of
crucial importance in understanding how the society functions in Serbia,
as they are ubiquitous.

What is arguably of utmost importance to realize as well (from a theoreti-
cal point of view this time) is the meme-based point of departure in com-
prehending the abovementioned. Namely, the concept of ‘having a connec-
tion’, having to pull some strings’ is a strong meme, a cultural instance that
is transferred from one generation to another as well as within the society
itself. One could argue that the state — from a political or legal point of
view - is ‘corrupt’, that universities and health centers are ‘unprofessional’
and that the state should intervene in order to put a stop to it. However,
what one needs to realize is that until the very meme stops being trans-
ferred within the society, there will be no means for any political or legal
action. Culture is stronger than politics, brusquely said. A people’s culture
invariably influences the ideological and pragmatic side of every society.
This is what Lynch calls proselytic thought contagion, in which memes are
transferred not only from parent to child, but even beyond (Lynch, 1996).
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These memes can also be classified as preservational, according to the same
author, being that they continue to influence their holder for a long time
(all the adult life, mostly). They are also motivational, being that they give
the holder some kind of self-interest in adopting them. The more of these
‘meme patterns’ a meme holds, the more difficult it gets for the subject to
get rid of it. These instances are already relatively well known within cul-
tural anthropology, among which the concept of enculturation might be
the most important for this work. As described by Harris (1988), encultura-
tion is a ‘partially conscious and partially unconscious learning experience
whereby the older generation invites, induces and compels the younger
generation to adopt traditional ways of thinking and behaving’. Thus, the
imparting, imprinting of, for instance, religiousness from the older to the
younger generation is a typical example of enculturation. The difference
that a memetic approach has in comparison to classic cultural anthropol-
ogy is in the fact that it stresses the enculturated instances, seeing them as
more powerful than they might be seen from the general viewpoint of cul-
tural anthropology. Also, enculturation is only one way in which memes are
transferred, as shown by Lynch (1996). Religiousness, similarly, is a meme
which transfers itself with greatest of ease, the reason out of which Richard
Dawkins called faith a ‘virus’ The cognitive philosopher Daniel Dennett
of Tufts University propounded a similar view in his work as well, from a
memetics point of view.

Going further in ‘meme-hunting’, in an article entitled ‘Witches and patri-
ots’, we see the journalist Slobodanka Ast gave a collection of designations
that have been used for women (especially of liberal political orientation)
by, in her words, ‘certain public persons, people in power and some media’
in public discourse in Serbia. I have assembled a translation; I need to em-
phasize that some of the designations though, most of which are vulgar to
the extreme, do not really exist in the Serbo-Croatian language', so the
end-result might sound bizarre:

Local analytic wenches, under-ass flies, call-girls of Serbian journalism,
climacteric grandmothers, mafia wives, whores, common whores, women

' The *word’ podguzna muva (which was translated as under-ass fly’, quite literally), for instance,
simply does not exist. This is how Milorad Lukovi¢ Ulemek called the president of the Serb office
of the Helsinki Charter for Human Rights, Sonja Biserko. Ulemek was the convicted assassin of the
late liberal Prime Minister of Serbia, Zoran Pindi¢. His writings have been published even though
he is serving his forty-year sentence; among others, his book was the first one in the series entitled
‘contemporary Serbian writers’. See: http://www.b92.fm/channel/Pes¢anik/34318.html
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that should sometimes be whipped, malicious human waste, half-women
half-horses, witches, traitors, pathetic mercenaries, wraiths, mad vibrator
owners, whores of the mighty, vagina cohorts.

As seen above, the meme of misogyny / male chauvinism is a strong one as
well in nowadays’ Serbia. A simple search through Serb media (newspa-
pers, weeklies, television and radio) yields a plethora of (mostly) articles
about the discrimination against women on the territory of Serbia. Lidija
Vasiljevi¢ of the Female Info-documentary center in Belgrade mentions
how women get only 15% of all media attention. According to her, the
percentage does not get higher even during exclusively female celebrations,
such as March 8. Furthermore, women are best represented under the
headings such as culture, entertainment and crime pages; the last of which
sees the woman almost exclusively as a victim of domestic violence®. The
percentage of employed women in Serbia in 2007 was no higher than 24%?*,
meaning that three thirds of the work force was taken by men exclusively.
According to the United Nations Development Fund and the Council for
Gender Equality,

[w]omen in Serbia face big obstacles in finding employment and promotion
on the job. Out of the total number of employees in our country only one
woman in five is in the position of director; among the founders of enter-
prises, one fourth are women and only 14% of women are chairpersons
of the managing boards. These are just one of the results of the research
conducted by the Council for Gender Equality and the United Nations
Development Fund since the year 2000,

Many a problem is encountered especially by pregnant women while job-
hunting, as given by an anonymous woman who explained her problems
in the daily Danas:

* Diskriminacija Zena u medijima, E novine, 4.2.2009. http://www.e-novine.com/index.php?
news=21954

! Patrijarhat jo§ traje, 20 03 207 http://www.danas.rs/vesti/hronika/patrijarhat_jos_traje.
3.html?news_id=106753

2 Zene mnogo teze dolaze do posla, 31 01 2008, http://www.danas.rs/vesti/hronika/zene_mnogo_
teze_dolaze_do_posla.3.html?news_id=80894
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I was employed, with tenure, in a bank. I was believed to be an industrious,
responsible worker. I went back to work after maternity leave on May 15
2007 and already on the Ist of June 2007 I was fired, on the basis of being
technological surplus. What this means is they do not want a women with
a baby at home. At this moment, I am unemployed and I am afraid I won’t
be able to find one judging by what happened at the four interviews I at-
tended — when they asked me how I intended to work with two children at
home. I feel as if I had written across my forehead: I am a bad worker, that
is why they had fired me, and I have two children who make me incapable
of anything except changing diapers, cooking...*

The same source mentions two young female professionals who have, after
having been offered a position, received a contract in which they were sup-
posed to sign away their right to get pregnant for five years (sic!). After hav-
ing confronted the employer about this, he mentioned that ‘after that [giv-
ing birth], my dear, you are useless, and we don’t need you as such’*. The
most common approach in analyzing and criticizing the abovementioned
instances of chauvinism are by stressing how it is ‘discrimination’, how
‘the state should do something” and how ‘laws should be made to prohibit
it’. One rather denigrating approach is taken by conservative analysts who
almost as a rule tend to ascribe these instances as ‘overblown’, ‘exagger-
ated’ or even ‘imagined’, both in Serbia and abroad, in a rather belittling
manner of perception. While it really is discrimination against women
that we see in Serbia and while the jurisdiction should be able to combat it
(by any definition of the state, the citizen should have at least some kind of
benefit from it), this approach suffers from having a very shallow point of
departure. Deeply buried problems are perceived as being on the surface.
Memetics shows us that when a member of the community is enculturated
into a society that sees a woman as less important, when memes are trans-
ferred with such great ease from parent to child, from one member of the
society to another, nothing much can in actual fact be done on a legal level.
Brusquely said, lawmakers cannot create or uphold a law in which they do
not believe themselves, having already received the misogynist memes in
abundance.

# Klauzula o zabrani trudnoce, 28 07 2007, http://www.danas.rs/vesti/politika/klauzula_o_za-
brani_trudnoce.56.html?news_id=117868
2 Ibid.
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What I have presented in this work is a collection of Serbia-specific
memes, an important part of the Serbian culture memeplex, a concept
which Dawkins (2006) defines as ‘a set of memes which, while not nec-
essarily being good survivors on their own, are good survivors in the
presence of other members of the memeplex.” To fully comprehend the
strength of the memes at hand, however, we might have to draw on Susan
Blackmore’s view that some memes create egoplexes, memeplexes that
enable the memes to copy themselves with greater ease by attaching to
themselves a particular feeling of power and emotional bond that the
subject feels. That is why it is of importance to analyze as many of the
memes as possible, as they ‘grow in strength’ when joined. (This is as well
the prime moment of interest for cultural materialism, the anthropologi-
cal strategy that ‘holds the primary task of cultural anthropology is to
give scientific causal explanations for the differences and similarities in
thought and behavior found among human groups,” Harris, 1988). All
of the abovementioned memes/cultural instances/thought and behavior
patterns are in serious opposition with official and unofficial values of
the EU, not only from a legal point of view (it is illegal to discriminate
against women, to give but one example), but from a cultural viewpoint
first of all. What is somewhat troublesome is the lack of scientific interest
in these matters, as well as a proportionate lack of secondary sources,
resulting in an overly shallow perception of Serbian reality. Memetics,
nowadays still a fledgling science, similarly, has not even reached Serbia.
Consequently, one has to concentrate on broader cultural science accom-
plishments (primarily cultural anthropology and memetics) and local
primary sources (mostly the media). This might be a good time to men-
tion the French historian Lucien Febvre, who rightly claimed how science
is not made in ivory towers, but out of very life itself, out of people who
live in the present. Out of this life does a cultural scientist need to draw
the necessary information crucial to understanding the culture at hand
(or any, for that matter), to better comprehend the vast memeplex that
makes a culture what it is. One should only stress the cultural anthropol-
ogy perspective in which a cultural scientist does not necessarily need
to stay ‘neutral’ and not act in order to better a society or culture. The
actual situation might be on the complete other side of the scale - if it is
not the social scientist who should be the one to assemble, analyze and
better the cultural instances in which misogyny, connections, illiteracy
and religiousness galore, who should? Neutrality in science is not the
scientist standing back from society, analyzing it as if it were an assem-
blage of guinea pigs; neutrality in science is a clear-minded approach to
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the memeplex, in which the scientist refrains from personal bias as much
as possible, enabling him to act without what Adorno and Horkheimer
designated ‘the instrumental use of power’, the power in this case being
knowledge, in the vein of Francis Bacon.
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APPENDIX 1

B
....

I_LPKBA JE HAJAKIIILA YOLE-
KOBA KIRA. OMAE Y #ea

LLPKBY, UMARE HOTA
3A IOMOHUKA CEBY.
KO HE UAE LL?KED’-—A

HEKA WAE KOA AOKTO!
MOXAA MY POAUTEAN

HICY JAPAL/ e ﬁ%\\f

Image 1.0: A page from the Bukvar
http://www.b92.net/images/emisije/crkva-v.jpg

The translation of the text goes as follows:

The church is man’s most important home, he who goes to church shall have
God as a helper inside of him. He who does not go to church should visit a
doctor, maybe his parents are not healthy...
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ABSTRACT

Introduced in 1979 as a tool to reduce the distance between the EU institu-
tions and its citizens, the direct elections for the European Parliament (EP)
did not fulfill theirinitial goals. Thus, during these three decades the powers
of the EP increased and the interest and involvement of citizens in elections
decreased. The general explanation for citizens’ lack of enthusiasm is the
status of the European competitions as second order national elections.
The situation cannot change unless real European elections are set. In this
respect, our article reveals the numerous problems with the current setting
and makes several proposals for electoral reform in order to diminish them.
Unlike existing proposals (Hix and Hagemann 2009), ours accommodate
transnational issues, tackle the relationship between European and na-
tional parties, allow informed choices of the electorate, and are comprehen-
sible for both decision-makers and voters. Our article contributes to existing
theoretical and empirical debates on the EP electoral system and provides a

valid alternative for political parties and European officials.
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By directly electing the members of the EP (MEPs), citizens could have a
say in the decision-making process affecting their lives more and more,
following the growing degree of integration within the EU. After 30 years
and seven rounds of European elections following the first June 1979 elec-
tions, it is obvious that things did not go as planned. The electoral turnout
has fallen constantly, this being the first sign that more than half of EU
citizens are not interested in these elections. The figures would probably
be even more dramatic if voting was not compulsory in Belgium, Cyprus,
Greece, and Luxembourg.

Embedded within the broader framework of democratic deficit in the EU
(Featherstone 1994; Majone 1998), the EP elections have numerous short-
comings that do not allow them to determine either a higher involvement
of citizens or stronger ties of the voters with representatives at Strasbourg
and Brussels. Asked in 2008 why they will not vote in the forthcoming
2009 elections, one third of the respondents in the member states replied
that they do not feel represented, that the EP does not treat crucial issues,
and that they lack knowledge about the role of the EP. Moreover, one in
ten respondents noted the lack of general information as one of the main
causes, whereas a similar proportion specified that they lack interest in
these elections without particular reason?. Whereas the latter is hard to
tackle (e.g. it is similar to the general lack of interest in politics), all other
responses indicate major problems in the process of representation. As we
will point out several times throughout this article, the decrease in the elec-
toral turnout in European elections is somewhat in line with the general
decrease in turnout in all elections in the last decades, including national
and local. However, the low turnout in European elections should worry
more the European Union compared to the low turnout in a state. While
democratic states are usually consolidated structures, with a clear iden-
tity and history, whose existence is a given on the international stage, the
European Union is still a young entity, with only half a century of history
behind it. In an established democracy, the role of fundamental institu-
tions such as parliaments is no longer a question of dispute (although their
place in relation with other institutions may vary in time), while in the EU
the European Parliament is still a structure in search for a clear position
in the decisional framework. Although the Lisbon Treaty increases the at-
tributions and role of the EP in comparison with 1979, it is still not beyond

2 The data come from the Eurobarometer 2008, these results are based on our analysis at
individual data for all 27 member states.
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doubt that the EU could in fact exist and function without having the EP
among its institutions. Hence, we start this article from the premise that
the EP was created and still exists primarily as a tool meant to narrow the
gap between European citizens and the EU, built from the beginning as a
top-down, elitist structure. This is why the decreasing turnout in European
elections should constitute a fundamental signal for EU elites that it must
find solutions to tackle the lack of interest shown by European citizens.
While it can be argued that a wide range of solutions can be identified, we
focus here on the need for a swift electoral reform needed to ensure that
all the representatives elected by citizens have an equal status and have full
legitimacy not only in the country where they were elected, but also at the
European level. We consider this to be a precondition in order for other
solutions relating to the role and attributions of the EP to be presented as
meaningful to European citizens.

Hence, this article argues that the causes for these impediments lie in the
election mechanisms and a unitary system will help overcoming them. A
previous academic effort in this direction emphasized the necessity to modify
the structure of the ballots and the size of the districts (Hix and Hagemann
2009). We build on the reforming premises laid by previous work and we take
a step further the idea of modifying the ballot structure. We provide two fea-
sible alternatives to diminish some of the existing problems: the communica-
tion between MEPs and voters, the knowledge of citizens about the functions
and roles of the EP, and the knowledge on issues from the European agenda.
We further complement the existing proposal by explaining how an elec-
toral formula may work and by approaching an issue that was not dealt with
before: the size of the Assembly. Our goal is to provide a parsimonious, ef-
ficient, and effective tool to elect EP representatives and keep them account-
able. The major general contribution is that our perspective accommodates
transnational issues, tackles the relationship between European and national
parties, allows informed choices of the electorate, and it is comprehensible
for both decision-makers and voters. The article contributes both to existing
theoretical and empirical debates on the EP electoral system and provides
valid alternatives for political parties and European officials, since they can
easily be transposed into concrete electoral policies.

The first part of the article summarizes and structures the problems of
the current electoral setting at European level. We then proceed with spe-
cific suggestions on how the status quo may be altered. The hard to grasp
components are accompanied with examples that clarify and illustrate.
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The third section simulates an instance in which the proposed system may
function, whereas the conclusions emphasize the major implications of the
article and elaborate on directions for further research.

PROBLEMS WITH THE CURRENT FORMAT

There are numerous formal and substantial problems with the current set-
ting of the European elections. We analyze them on three interconnected di-
mensions: the systemic features, the outcomes for voters and representatives,
and the structure of the European elections. In doing so, we combine the in-
stitutional and behavioral components by revealing not only the pitfalls that
reside in the current setting of elections, but also the outcomes perceived by
the citizens and their representatives. The thread connecting these problems
is that they can be solved by using a modified way of electing MEPs.

Before moving on, we provide the working definition of the core concept
of this article — the European party. Referring to European parties, we dis-
tinguish between them and the EP groups. Some European parties — as the
European People’s Party, the Party of European Socialists or the European
Liberal-Democrats — have a corresponding group in the EP. A European
party is defined by Regulation (EC) No 2004/2003° of the EP and of the
Council passed on 4 November 2003, amended in 2007. According to this
Regulation, a European party is considered as such if it respects several
criteria. We mention here only the fact that it must have in at least one
quarter of the member states one or both of the following: at least 3% of
the votes in the last European elections or representation by members in
the EP, national parliament, regional parliaments or regional assemblies in
the respective states. In a political group in the EP there can be affiliated
representatives of only one European party (the Group of the Progressive
Alliance of Socialists & Democrats only has representatives from the Party
of European Socialists) or from several European parties (the Alliance
of Liberal-Democrats for Europe has representatives from the European
Liberal-Democrats and the European Democratic Party).

SYSTEMIC AND INSTITUTIONAL SHORTCOMINGS
The first major problem of the European elections is that they do not lead
to visible and tangible results for voters. Additionally, they were less impor-

> See www.legaltext.ee/text/en/PH1850.htm (13 January, 2010).
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tant in the architecture of the EU as for decades the legislature used to play
minor roles compared to other EU institutions involved in the decision
making process (Corbett et al. 2000; Nugent 2003; Dinan 2005). Elections at
the local or national level usually lead to the formation of executive bodies
or are tied with direct elections for top executive positions. Local elections
lead to the formation of local councils, which must work with (usually) di-
rectly elected mayors. National elections lead to the formation of national
Parliaments and, based on the configuration of seats, governments are
formed. Some democracies use direct elections for presidents, which usu-
ally share, in these cases, executive power with the government. In the case
of European elections, the configuration of seats following each round of
elections has no legal consequence over the formation of any other body at
the top level of the EU. The formation of the European Commission is a ne-
gotiation process between member states. The European Council, in which
member states are represented, appoints a president of the Commission,
which then must be voted by the EP (including the vote of confidence for
the new team of commissioners).

In practical terms, there is no homogeneous system according to which
European elections are or can be held. The procedure used to elect MEPs
is wrongly considered to be an “electoral system”. Without going into ex-
tensive technical details, we can safely argue that an electoral system has
as a particularity the fact that all components of a particular representative
body are elected under the same rules (Taagepera and Shugart 1989). This
is not the case with the MEPs: there is no European electoral system, but
27 different national electoral systems. Hence, we face no real European
elections, but national elections for the EP. Member states vote for the
representatives of the state in the EP. This raises a question over the legiti-
macy of MEPs. There is no doubt that each MEP is elected legally, however
an MEP chosen under the rules of a particular state might not have been
chosen in another state with the exact same number of votes for himself
or for his party, due to differences in district magnitude, compulsory or
non-compulsory voting, thresholds, the right to vote of European nation-
als living abroad or minimal age necessary for standing in elections. The
only three common elements to all internal procedures are: the use of
proportional representation, direct universal suffrage, and the maximum
5% explicit thresholds.

Moreover, the electoral competitors differ from representatives. Citizens
vote for a national party and are represented by the European party groups.
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MEDPs receive a mandate from voters in their home states. While the man-
date is not imperative, they make promises to their national electorate
and they build programs based on national priorities, which they should
pursue in order to have a chance when standing for re-election. The cur-
rent procedure offers incentives not for the creation of strong European
political parties, but rather for the strengthening of national pride within
the European legislature and politics.

As a result, the coherence and homogeneity of the European parties is
problematic. The discrepancy between the European People’s Party and
the Party of European Socialists increases every election as the policy
of the two great parties to attract new members differs. The European
People’s Party displays a rater catch-all mechanism that focuses on
as many actors as possible, if they declare themselves at the right of
the political spectrum. This is how the party manages to have succes-
sor of communists (the Democrat-Liberal Party in Romania), agrar-
ian (the Agrarian People’s Union in Bulgaria), Christian-democratic
(the National Peasant Party in Romania or the Christian-Democratic
People’s Party in Hungary), and ethnic parties (the Democratic Alliance
of Hungarians in Romania) under the label of “popular”. By organiz-
ing national elections for EP, there is no European campaign prior to
European elections, but 27 national campaigns. National parties are the
main actors in elections for the EP, they are the one putting forward
candidates and programs.

Derived from the electoral system and structure of competition, there are
competing discourses that puzzle the voters. In order to be appealing for
voters, national politicians need to tackle issues which are as close to the
voter as possible. Thus, campaigning is led mostly on domestic ground and
voters are offered similar choices to national or local elections. The differ-
ence is that local or national elections have tangible results for voters. As
Heath et al. (1999) point out in their study on British local and European
elections, voters tend to consider that less is at stake in European elections
than in local ones, hence voting is more expressive in European elections,
as opposed to the more pragmatic approach to voting in local elections.
Following local elections, local councils and mayors are elected, which are
the closest to the citizen, or national MP’s are elected and governments
are formed, which then deal with other immediately tangible issues, such
as wages, pensions, prices or roads. In the case of the elections for the EP,
those elected will “vanish” in a body of over 700 people, where the voice
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of a single MEP will be hard to get noticed. Matters worsen due to the lack
of information. Simply put, candidates of national parties for European
elections cannot explain how they will be able to implement their specific
project from the EP. Presenting the process of decision making from the
main European institutions (i.e. Council, Commission, and Parliament)
all the way to local communities becomes too technical and difficult to
understand.

The direct and visible outcome is a weak relationship between the rep-
resented and the representatives. The Treaty of Maastricht states in this
respect that “political parties at European level are important as a factor
for integration within the Union. They contribute to forming a European
awareness and to expressing the political will of the citizens of the Union”.
It is self evident that this definition does not fit today’s state of things at EU
level. In order to effectively change it, the European political organizations
should be made politically stronger, autonomous from national parties
and provided with more influence over the direction of the electoral cam-
paign. The paradox, however, is that since national parties do not have any
interest in being seriously challenged in their role of connection between
politics and citizenry they would therefore act as veto players in order to
preserve the current favorable state of things.

The attempt to create alink between the EU and domestic electoral projects
often makes things worse. Candidates speak about European funds as the
solution to finance local needs and improve living standards. However,
MEDPs have little to do with how European funds are distributed and spent.
Such rhetoric may work once, but it will not work in the next election, when
the amount of European funds brought into the communities is presum-
ably low. Voters and local communities will rather not elect the same peo-
ple again, but more often they will choose not to care anymore about such
issues, thus becoming disinterested in the real process through which they
can use tools put at their disposal by the EU.

Another potential link that national parties aim to make between domes-
tic projects and the EU is based on their membership in pan-European
political parties. Domestic parties belonging to the largest European
parties — the European People’s Party most of all, but also the Party of
European Socialists — claim that voting for them will make major politi-
cians in Europe interested in the domestic projects they present. However,
European parties deal with broad European policies, relevant at the level
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of the entire Union. The consequence is again a growing lack of interest in
European politics as a whole.

Another problem derived from the fact that national parties run in the
European elections is that it often happens that the same politicians
stand in both national and European elections. While European elites
tend to promote the idea that European politics is different from na-
tional politics, domestic parties often put forward the same candidates.
Some who have been elected in national positions have a positive image
and can pull the party higher in the European elections and some oth-
ers that stood in national elections, but were not elected and are redi-
rected towards the EP.

OUTCOMES OF THE ELECTORAL PROCEDURE OVER MEPS AND EP

This procedure of electing MEPs does not offer incentives for candi-
dates to become more interested in European policies. As long as de-
bates in European campaigns seem to focus on domestic issues, they are
not stimulated to act as spreaders of information and messages about
the EU towards the public. Van der Eijk and Franklin (2006) claim that
the parties presenting European messages to the public fall outside
the area of preferences of the average voter, reflected in their scores
in European elections. Such statements are in line with the Hix and
Marsh (2007) arguments according to which the position a party takes
on European issues does not have a significant impact on the results
obtained. However, Ferrara and Weishaupt (2004) explain that parties
with a clear and well-build discourse on European issues perform bet-
ter. Moreover, when confronted with European issues (Kuechler 1991),
national parties are unable to control them and they prefer to shift the
attention back to domestic issues.

The shortcomings identified above are amplified by the use of propor-
tional representation (PR) systems, often associated with lists put forward
by parties. With the exception of Ireland, where single transferable voting
is used, all the other states use party lists, with 13 of the states allowing
voters to choose the preferred candidates either from one single party list
or from several lists. In the nine states where lists are closed, only the first
few candidates on the list stand a chance to gain a seat. In the case of par-
ties with a large share of the votes, candidates in top positions on the list
are sure of their seat, hence they do not have incentives to campaign too
hard. Also, the candidates at the bottom of the list are sure that they will
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not win any seats. Depending on the predictions before the elections, a
party can more or less establish the number of seats it is likely to win and
the only candidates on the list who are motivated to campaign are those
situated around the last position the party hopes will bring a seat.

Let us take a practical example from a medium sized member state to il-
lustrate how the mechanism works. If a large party expects to win seven or
eight seats and the list has 35 candidates, candidates from positions 1-5 are
not stimulated to put too much effort into the campaign as their election
is almost guaranteed. At the same time, the candidates in positions 10-35
are aware of the reduced likelihood of being elected irrespective of their
efforts. The only candidates for which campaigning makes sense are those
in middle positions (e.g. in our case, in positions 6-9). Their strategies may
channel in two separate directions: either to make sure that they will win
the seat (i.e. certainty provided by polls before elections) or to bring new
votes in order to raise the party’s share and gain one or two additional
seats. These middle positioned candidates may not be top personalities for
a particular party, especially for large ones, which use their top people for
government or other political positions.

For small parties, which gravitate around the electoral threshold, the cur-
rent situation provides incentives to place their top personalities at the top
of their lists and make them campaign as intensively as possible, in order
to make sure they pass the threshold and win one or two seats in the EP.
Small parties campaign harder, and this is a possible explanation for their
higher success during European compared to national or local elections,
as we will detail below.

SECOND-ORDER ELECTIONS

In the absence of coherent and meaningful debates on what the EU is
about, European elections become so called “second-order” elections (Hix
and Marsh 2006; Ferrara and Weishaupt 2004; Heath et al. 1999; Marsh
1998; Reif and Schmitt 1980), thus falling in the same category with region-
al elections in federal states (such as Germany) or midterm elections for the
US Congress, just to give two examples. They are regarded as intermediary
elections, in which the popularity of government or of winners of previous
national elections is tested. Traditionally, turnout is lower in elections fall-
ing in this category (Marsh 1998). Mattila (2003) and earlier Flickinger and
Studlar (1992) argue, however, against the classical second-order model and
state that the turnout patterns are similar in both European and national
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elections and that the causes for the decrease in turnout in both types of
elections are roughly the same. With respect to European elections, Mattila
(2003) argues that turnout decreases if the country is a net contributor to
the EU budget and if party lists are closed, and increases if the country is a
net beneficiary or if multiple constituencies are used.

Also, voting is less pragmatic than in national or local elections, meaning
that voters tend to give their vote to parties which they feel closer to, rather
than to parties which stand a better chance to form a government. In brief,
there is no strategic voting and “lesser evil” in second-order elections.
Hence, parties which obtained a larger proportion of the votes in previous
national elections tend to lose part of their votes to smaller parties. This
conclusion is reached by Marsh and Hix (2007), who explain why smaller
parties tend to obtain better results in European elections than in national
ones and argue that “Europe remains at best a minor element in the elec-
tions in most cases”. Also, while there has been gradual progress towards a
more uniform electoral procedure in all member states, the problems faced
today by this particular electoral process are the same as the ones in 1979.
A similar conclusion is reached by Reif (1984) after the 1984 elections and
by van der Eijk and Franklin (1996).

However, this high degree of political diversity is not necessarily a posi-
tive element for Europe. A lower voice of pro-EU parties in European
elections means a higher voice for anti-EU parties, which become very
vocal and capitalize on the frustrations of voters towards the inaccessibil-
ity of decision making inside the EU. In the 2009 elections, every anti-EU
extremist party that ran gained seats in the EP. Many blamed non-voters
for the high scores obtained by extremist parties in the 2009 elections.
But this is a false premise. There is no guarantee that non-voters would
have voted with pro-EU parties. On the contrary, non-voters expressed
either their lack of interest or frustration towards the EU by not voting,
thus we can presume that they would probably have voted with anti-EU
parties, if they believed that the EU is worth at least such a negative vote.
Another element is that voters may choose to punish ruling parties by
voting against them in European elections and give their vote to par-
ties that oppose them. If the ruling party is a pro-European one and the
opposition is anti-EU, frustration with the ruling party becomes a vote
against the EU and favors the appearance in the legislature of anti-EU
MEPs (Marsh and Hix 2007).
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CHANGING THE SYSTEM

The arguments revealed in the previous section indicate a series of struc-
tural, institutional and political problems deriving from the current situation
in which the European elections are organized. The necessity to construct a
European electoral system and to modify the rules of the game was previous-
ly identified by Hix and Hagemann (2009) who built a model starting from
the causes of EP elections’ failures. They emphasized the ballot structure
and the size of the district as the main pillars of a new system. Relying on the
good practice and usage of the design that combines the two and allows good
connections between voters and representatives, they suggested that MEPs
should be elected on open ballots (i.e. individual politicians compete instead
of pre-ranked lists) in medium-sized districts. The direct result of such a
model would be a better linkage between citizens and representatives. Along
these lines, the awareness and involvement of citizens in European issues was
expected to increase. Our proposals take this initiative to the next level and
develop some of the components, adding new ideas to the debate.

BALLOT STRUCTURES: BRINGING THE EUROPEAN PARTIES IN THE GAME

In the current setting, citizens vote in the European elections for national
parties, which are members (or not) of European parties or delegate their
chosen MEPs to be part of a specific EP political group. Our suggestions
to change the status-quo involve the direct competition of European par-
ties: The following two sub-sections present two alternatives — one with
transnational and the other with national lists — both implying a different
mechanism than the current one. The ballot structure emphasizes the list
component, as proportionality and representation are key issues for the
contemporary EU.

The first and most important change for the European electoral frame-
work refers to the actors involved in the competition. As illustrated above,
the structuring of the competition around national parties is one of the
main reasons for the growing lack of interest in European elections among
voters. Hence, we believe that giving the floor to European parties is the
first and most important step to be taken into consideration when dis-
cussing electoral reform. Through such a measure, the European parties
become the main actors of the electoral competition. At the moment, most
European parties allow for several national parties from the same member
state to become their members, whether they are allies or not on the home
front. This is especially the case of the EPP, which groups a wide range of
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parties, from the center towards the extreme right of the political systems
in Europe. Our proposal would impose a higher degree of ideological ag-
gregation in national party systems and would force national parties to
join their forces in working together and transmitting a common message.
Also, it would reduce the number of competing parties in European elec-
tions and would clarify the messages conveyed by competing actors, thus
helping voters in making a decision.

Furthermore, the European parties would become active entities in the
electoral process, not only groups resulting from the aggregation of dif-
ferent elected MEPs. The elites of these parties would be forced to become
active in electoral campaigns, to travel more in member states and to as-
similate their own performance with that of the parties they are leading,
since the labels of their own parties would be the ones on the ballots and
no longer just national labels that transmit their own nationally-oriented
message, thus raising the standards of the debates and focusing them on
European issues. The following proposals (two for the ballot structure, one
for electoral formula, and one for the size of the Assembly) account for the
European parties as main actors in European elections.

TRANSNATIONAL LISTS

The first two proposals that we make maintain the current list voting, but
improve it. The first refers to the introduction of a transnational compo-
nent in the electoral system. Disillusion with local politics and politicians
drives many voters to abstention in European elections. Giving them the
option to vote for a transnational list, that includes new personalities from
other states than the one of the voter, is a solution in the attempt to fight
non-voting. Under this provision, the EP would allocate a number of seats
occupied exclusively via the transnational lists. Each European party would
put forward its own transnational list, with a number of candidates equal
with the number of seats allocated in the EP for this component.

Since the EP is a unique structure, being the only body directly elected by
the citizens of different states, it is obvious that transnational lists are not
used anywhere else, hence it is impossible to identify the potential effects
by looking at other similar experiences. Nevertheless, given the problems
identified above, we can safely argue that this proposal would have a few
direct advantages. European parties should have the chance to be present
even in states where they do not have any representing party or where
their parties are too weak. For example, Greens are not well represented
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in the Central and Eastern European states. In order to illustrate this
statement, we recall that in the 2009 European elections, no Green par-
ties presenting candidates in the Eastern European states (in Bulgaria, the
Czech Republic, Estonia, Hungary, Latvia, Slovakia, and Slovenia) gained
more than 3% of the votes®. This poor performance has two main reasons:
the environment is not a salient issue in Eastern Europe and the Green
agenda is mostly covered by major parties (e.g. the Social-Democrats and
Liberals). The use of transnational lists would allow the European Greens
to gain votes from voters in these countries. Under the current setting,
they are clearly disadvantaged by the performance of their member par-
ties in post-communist Europe and by the fact that competitors tackling
environmental issues end up being part of other political groups once
elected in the EP. The use of transnational lists diminishes the impor-
tance of national pride in the way the EP is structured and also opens the
eyes of member states to broader European issues. Dissatisfaction with
local politicians, which often leads to low turnout rates, can be overcome
by the possibility to vote for candidates coming from other states, which
may be more appealing to voters.

As mentioned above, we suggest having transnational lists applied only
to a fraction of the EP. Electing all 751 MEPs in such a manner is quite
difficult to implement. Traditionally, in systems using list voting, each
competing party has a list of candidates equal to or slightly larger than
the number of slots available for election. This would mean that each of
the pan-European parties running in European elections would have
a list of 751 candidates, the same for all member states. This is not a
very feasible solution, especially since the list would involve a particular
ranking coming from the party (regardless if voters can make their own
ranking or not) and it would not be realistic to ask parties to identify and
rank 751 candidates.

Transnational lists can be applied in several different shapes. The best way
to use it for the election of the MEPs is to maintain the current procedures
for the election of the largest part of the body, using lists of candidates at
the national level, and apply the use of transnational lists for the rest of the
MEPs. Each party competing in elections should present a transnational
list and be obliged to include candidates from all member states and from

* A comprehensive archive of the electoral results of Green parties after 1990 can be found at
http://europeangreens.eu/menu/elections/election-results/.
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all member parties. The ranking on the list would remain in the hands of
each European party, but a suggestion would be to take into account the
electoral scores of the parties at the national level in the most recent round
of national elections taking place in each member state.

This type of division has the advantage of making the transition from the
current procedure to a more European-integrated system easier to digest
for voters. The latter are given the chance to have two votes: one for a
national list and one for a pan-European list. Double voting in a round of
elections is not a new element for many European citizens where national
parliaments have two chambers and voters cast two votes, one for each
chamber (like in Romania), or for citizens in states where mixed voting
systems are used, such as Germany, where voters cast a vote for a person
and another one for a list of candidates. The provision can be accompanied
by additional elements. First, voters can be given the option of voting for
both or for only one of the two. Moreover, an additional feature of this
structure can be the preferential component. Voters can choose to express
their preference for one or several candidates on the national and/or tran-
snational list they opted for.

The question is how many MEPs should be elected via transnational lists in
the conditions of each member state having a number of assigned MEPs?
With European parties as competitors in elections, the fraction of MEPs
opened for election via transnational lists should not exceed a third (i.e. no
more than 250). In order to accommodate the voters with the new proce-
dures, the number of MEPs elected via transnational lists can be low in the
next elections and then gradually increase. For example, in 2014 there will
be 50 MEPs elected via transnational lists, in 2019 — 75, in 2024 — 100 and
so on until 250. The use of a transnational component would also imply
that the fixed number of MEPs for each member state must be abandoned.
Since it is not possible to know how many mandates would be gained by
each party via its transnational list, what candidates, and from which mem-
ber states would be elected from each list, it is impossible to hold constant
the number of MEPs established for each member state under the Lisbon
Treaty. Nevertheless, there can be established a minimum number of seats
for each state. The current number can be lowered proportionally with the
number of seats in the EP allocated for election via transnational lists, as
explained in the formula (1) below:

N.=N_(1 - T/751), (1)
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where:

N, = final minimum number of MEPs for each member state,
N_= current number of MEPs for each member state,
T = number of seats allocated for elections via transnational lists.

Let us take a practical example to better understand what has been writ-
ten above. Let us assume the case of European elections in Romania,
where, under the current provisions, 33 MEPs must be elected. Let us as-
sume that the number of seats for transnational lists is 100. The number
of minimum MEPs for Romania (rounded to the closest integer) is 29. A
Romanian voter going in the polling booth receives two ballots: one for
the national component and one for the transnational component, the
same for all member states. On the transnational ballot, the voter can
find the lists, each containing 100 candidates, of all the European parties
competing in the elections, while on the national ballot the voter finds the
lists with 29 candidates (or more) of the national parties, running under
their own labels, very similar to the ballots that they are accustomed to.
He/she can give two votes, one for each type of ballot, or only one vote:
if the voter wants to ignore the national politicians, he/she can vote only
for a transnational list, or can choose to ignore the transnational list and
vote only in “the familiar way”, for a national list. The votes are counted
separately for the two components. The votes on the transnational lists
are counted and each party receives a number of seats proportionally
with the number of votes obtained, counted out of the 100 seats allocated
for this component. The votes for the national parties are counted in the
traditional way and each party delegates its own MEPs.

This formula is easy to implement as it involves the least amount of
change for national parties, which may be reluctant to change the exist-
ing status quo. Hence they could easily agree to compete for a slightly
lower number of seats on the home ground. Nevertheless, each European
party would be stimulated to campaign at the European level for the large
bulk of seats allocated for the transnational component, thus achieving
partly the objectives mentioned by us when we discussed the need to turn
the European parties into the main actors of the European elections.

NATIONAL LISTS WITH EUROPEAN PARTIES
Our second proposal does not include transnational lists, nor the par-

ticipation of individual national parties in European elections. It again
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maintains the PR list system, proposed at the national level by European
parties.

How would it work? Let us take an example to illustrate the logic of
this mechanism. The European People’s Party has the most numerous
national parties in its composition and is a suitable example in this re-
spect. In Romania, the Democratic-Liberal Party (PDL), the Democratic
Alliance of Hungarians in Romania (UDMR) and the National Peasant
Party (PNT) are all members of the EPP. The European People’s Party
would run under its own label in Romania, with candidates on the na-
tional list coming from all the national parties that are its members. The
order on the list should be decided by the parties (i.e. most probably
after negotiations, electoral scores etc) and approved by the leadership of
the European People’s Party. Thus, when the citizen goes in the voting
booth, he/she will find on the ballot eight or nine lists with the labels of
European party groups. The lists are country specific. Linking with the
previous example, with this new ballot structure the list has the name of
the European People’s Party and it is filled with Romanian candidates
belonging to PDL, UDMR and PNT.

Thus, a voter going into the voting booth would receive a ballot very
similar to what he is used to, containing a list of maximum 43 (33 plus
10 replacements) candidates put forward by the European parties enter-
ing the elections. The system would resemble the one existing today, but
bears the benefits of having the European parties as the contenders in
the elections. An additional provision would be to oblige all European
parties that enter the elections to put forward lists of candidates in all
member states, in order to ensure that the electoral debate and the issues
tackled by each party cover all the member states and become familiar to
all the voters interested in the elections. However, we do not believe that
this is the most important feature of this proposal and it may be difficult
for all the European parties to find the resources and the infrastructure
needed to compete in the elections in all member states. In this respect,
we recall the examples of the Green parties in Eastern Europe.

Three main advantages of such a ballot structure are directly observa-
ble. First, the citizens get acquinted with European issues and they can
better understand how parties cluster in the EP (once the cluster is done
in the election phase). Second, the collaboration between domestic parties
competing on the same list and under common issues simplifies voters’
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choices and allows these parties to establish ties for further cooperation
also on domestic politics. Third, most European citizens are familiar with
list voting, widely used for the election of national parliaments in many
European states.

The main pitfall of this proposal is related mostly to the political competi-
tors and can be overcome in the medium and long term. Initially, national
political parties may be reluctant to such an approach, afraid that they may
lose their identity in front of their voters. However, the merging happens
anyway in the post-electoral phase and the process is transparent. One
further inconvenience for the parties is represented by the high costs of
such an approach to reach the voters. However, as forces are joined, this
disadvantage may be overcome quite fast.

PREFERENTIAL VOTING: PROPORTIONAL REPRESENTATION THROUGH SINGLE
TRANSFERABLE VOTE (STV)

The two proposals above maintain party lists as the main component of
the electoral formula, but nevertheless would impose a significant element
of reform in the way European elections are conducted. One additional
provision, that may complement both proposals (in fact any electoral
formula based on PR list voting): preferential voting. In other words, the
lists can be closed (or blocked) or opened. Open lists give the voter the
chance to choose from a particular list one or more candidates that he/
she prefers. This has already been presented as a potential tool that would
offer candidates incentives to campaign harder (Hix and Hagemann
2009), considering that the ranking of the candidates on the lists, set by
parties, would no longer establish to a large extent who gets elected (the
candidates in the highest positions of the parties that are certain to pass
the electoral threshold are sure to be elected). Therefore, we will not in-
sist on it in this article, but nevertheless propose it as a complementary
measure to what we have proposed. We consider having European par-
ties as the main competitors in the elections equally important to the
preferential component in the attempt to fight non-voting, but even more
important in the attempt to make European issues the main element of
the electoral campaigns for the European elections. Preferential voting
on party lists has been a solution brought to the fore several times (e.g.
the report of MEP Andrew Duff from 2008 or Mattila 2003), meant to
personalize the European elections and to stimulate individual candi-
dates to be more active in campaigning on European issues.
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The reference to preferential voting introduces our third proposal, which
combines preferential voting with the principle of proportionality, under
the form of the single transferable vote. In a nutshell, STV provides pro-
portional representation while ensuring that votes are cast for individual
candidates rather than for party lists. Thus, although the ranking on the
ballot is arbitrarily made, it is not relevant as long as the voter is able to
structure his/her preferences.

STV is a two-step process. It initially allocates an elector’s vote to his or her
most preferred candidate. Each voter ranks the list of candidates according
to their preference. Under this design, the ballot paper submitted by the
voter contains an ordinal ranking: they place a “1” to their most preferred
candidate, a “2” to their second most preferred etc. After candidates are
either elected or eliminated, STV transfers surplus or unused votes ac-
cording to the voters’ stated preferences. STV is already used in European
elections by two member states (Ireland and Malta).

There are two technical issues related to STV that deserve closer investi-
gation in separate studies. We only mention them here, in order to draw
attention to possible complications of the system: the quota and the votes’
counting procedure. The quota is the number of votes a candidate must
receive in order to get elected. In our setting this is country specific and
it is usually obtained by dividing the number of cast votes to the number
of seats (e.g. the Droop and Hare quotas are among the most used). The
votes counting method involves two possible scenarios, both given in
point b) above. In the first situation, the candidates who receive a number
of votes equal or higher than the established quota are declared elected
and the excess votes are transferred from the winners to later choices on
those ballots until all the seats are occupied. In the second situation, the
lowest vote-getter candidate is eliminated and his/her votes are trans-
ferred to upper choices on the ballot and then the process in the first
situation is applied.

The use of STV has two major advantages. First, it reduces the distance the
between represented and the representatives. The latter have to strengthen
their ties with voters in order to maximize the number of high ranks they
obtain. This has two direct consequences. On the one hand, the candi-
dates get closer to the voters, explaining their representation function and
becoming aware of their problems. On the other hand, the electorate be-
comes familiar with the candidates and better understands the role and
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attributions of MEPs. Hence, such a relationship has both informative and
analytical components before the voting takes place. This is illustrated in
the Irish example, where the use of STV has been recognized as a tool that
prevents the over-personalization of the electoral process, as would happen
in single member districts, but allows voters to have a direct link with their
representatives®. Second, it maximizes the representation of preferences
and minimizes wasted votes. Consequently, it diminishes the number of
unrepresented voters. The main disadvantage consists of the difficulty to
explain to voters this system before they use it for the first time. It requires
a high level of information and attention from citizens.

An important element is that STV requires that each state is divided into
several multi-member districts and that each competing party puts forward
only one candidate. Again, the national parties which are members in the
same European party must join forces and have only one candidate run-
ning under their European label. One potential way to divide the country
in multi-member districts is by following the borders of the Euro-regions
created in each member state.

For instance, following the same Romanian example, there are 8 Euro-
regions, hence there would be 8 multi-member districts. 7 districts would
have 4 MEPs that need to be elected, while the 8" one (the one with highest
number of inhabitants or the one containing the capital city) would elect
5 MEPs. Let us assume that a voter from one of the 4 MEPs district would
receive a ballot with 8 candidates, coming from 8 different European parties.
He ranks all 8 candidates, marking all of them with numbers from 1 to 8,
in the order he/she wishes. There are 2.4 million votes cast, hence the elec-
toral quota would be 600.000 votes. Let us assume there are two candidates
obtaining 800.000 votes (from the European People’s Party) and 700.000

> “Because party identification is weakening, the hard-core through-thick-and-thin party
vote is lower than in the past, as was dramatically illustrated by the June 2009 local and
European elections. Hence, in a single-member constituency (should these be employed),
an incumbent TD could not concentrate on parliamentary business and rely on the party
vote to see him or her re-elected but would have to build and maintain personal popularity
among the voters, most likely by establishing a reputation as a hard-working constituency
TD, justas TDs representing smaller parties (who are not atrisk of losing to a running mate
as they are usually their party’s sole candidate) do at present.” There are the words of Irish
political scientist Michael Gallagher in his report “Ireland’s PR-STV electoral system: a need
for reform?”, available at http://www.tcd.ie/Political_Science/staff/michael_gallagher/
IrishElectSys.php (10 January, 2010). This is in facta thorough report on the advantages and
disadvantage of an STV-based electoral system, as they are perceived following the Irish
experience.
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(from the Party of European Socialists) votes respectively. They would be
directly elected, leaving the rest of the 6 candidates to dispute the remain-
ing 2 mandates. The votes cast on the ballots corresponding to the already
elected candidates are distributed to the candidates ranked second. Also, the
candidate who obtained the lowest number of first preferences (let us assume
there is a Green candidate who obtained only 20.000 votes) is eliminated and
all the candidates ranked second on the candidate’s corresponding ballots
receive the corresponding share of the votes. A new counting is made with
the remaining 5 candidates. Following it, the candidate of the European
Liberal-Democrats, initially ranked 3" with 500.000 votes, now has the high-
est number of votes (the initial votes where he was ranked first and the votes
he received as second ranked from the candidates elected and eliminated).
He is also elected, the last candidate is eliminated and the corresponding
votes are transferred as explained above. Then the last MEP, let us say from
the Party of the European Left, is elected following a new counting.

The downside of this proposal is that it may confuse voters, by offering too
many choices. In this respect, citizens must have a high level of information
on the candidates prior to the vote; otherwise the time they should spend in
the voting booth would be considerably increased. Also, this type of ballot
is often associated with increased efforts of the parties to manipulate the
vote. As many voters are not familiar with ranking the candidates, poli-
tical parties usually hand out leaflets - ,examples” - explaining to voters
how they must vote and usually their own candidate is ranked first on the
leaflets. Neverthless, the experience of Ireland or Malta shows that these
technical shortcomings can be rapidly overcome.

THE SIZE OF THE ASSEMBLY

Besides the three main proposals we have made above, which have as the
main element the introduction of European parties as the main actors in
the European elections, we refer now to a separate aspect, dealing with
the size of the assembly to be elected. It does not contradict the previous
proposals, but would rather be complementary and would require ad-
ditional calculations. Again, it is difficult to assess how such a measure
could work in practice, given that the size of parliaments rarely varies.
Germany is an example where maths play a role in changing the number
of MP’s from one election to the next, but this variation resides in the
mixed voting formula and not on regional turnout. The size of the EP is
now set to 751 at MEPs, under the Lisbon Treaty and each state benefits
from a fixed number of nationals to be elected in each round of European
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elections. Our proposal means that the size should vary and this is pos-
sible only if the Lisbon Treaty is amended, such a procedure resting in
the hands of the European Council. This is also the case for our first
proposal, referring to the use of a transnational component, where the
number of MEPs elected via the transnational lists would induce varia-
tions in the number of seats obtained by each member state at the end of
the seat allocation process.

The proposal we make is a tool of reward for the countries with a higher
turnout, allowing them to hold more MEPs than states with a lower turn-
out. Thus, the active participation in elections is rewarded and the states
where the turnout is low are sanctioned. Such a modification should be
based on the formula (2) below. Under these circumstances, the basis of
the calculus is the current number of assigned MEPs for each member
state. The formula used to determine the number of MEPs for each mem-
ber state is:

Nel = (The/TEU) * Nag @
where:

N, = number of MEPs after the elections

T} e = national electoral turnout

Tgy = EU average turnout

N, 4 = number of assigned MEPs

The disadvantage of this proposal is that it ties the participation of vot-
ers in European elections to a strong feeling of national belonging, which
contradicts the purpose of the entire reform process that we have in mind.
Voters will be particularly stimulated to vote knowing that their own state
will hold more MEPs and hence their local interests may be better rep-
resented, while those MEPs who gain a seat due to a higher turnout that
the European average would presumably be loyal primarily to national
interests rather to the common European ones. We are also aware that
this proposal does not solve by itself the lack of knowledge and debate on
European issues and raises the risk of turning the European elections in
a contest with prizes among member states. Nevertheless, we believe that
such a measure would boost the turnout in European elections and may
be useful, especially if no other reform measure is implemented. Mattila
(2003) acknowledges that the share of seats in the EP is an element that
matters to voters.
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CONCLUSIONS

A few decades after the first direct elections for the EP, the shortcomings
of the used electoral framework are more obvious than ever. While the EU
and EP have undergone numerous internal reforms, with new treaties being
adopted and amended, the procedure for the election of MEPs remains
basically the same as in 1979. Often in the literature about the democratic
deficit affecting the EU, the direct elections for the EP are always brought
as an argument by those aiming to show that the EU is opened towards its
citizens. This is indeed the most important element of democracy in the
EU, but it is nevertheless a corrupted one, since the citizens seem to mind
it less and less with every round of European elections.

The proposals emphasized in this article contribute to the existing theo-
retical and empirical debates regarding the modification of this problem-
atic setting. They are meant to increase the interest of the voters in the
European elections and in the EU as whole, to shift the focus of electoral
campaigns from local or national issues to EU-relevant issues and to
strengthen the role of the European parties and EU elites in the process
of direct communication with the citizens. The implementation of any of
the four proposals would be a step in the right direction and would make
European elections more appealing to European voters. Nevertheless,
the decision to start the process of electoral reform can only be a re-
sults of a negotiation process between member states and EU elites, both
having their own arguments to maintain the current status quo. In this
respect, the article can be considered as a starting point for policy im-
plementation. Further research can better and specifically investigate
consequences of these proposals and possible directions of action. The
EU can coordinate an inquiry meant to learn how European voters would
regard the modification of the electoral procedures. Also, other scientific
studies may investigate the possibility to implement other types of elec-
toral formulas such as first-past-the post or alternative voting in single
member districts. The question of independent candidates is a significant
one and it deserves a wider discussion on the criteria that may allow a
candidate to stand in elections or the number of votes needed to gain a
seat. Furthermore, we consider that the discussion of the assembly size
needs a deeper discussion and it is worth investigating if a reduction in
the number of MEPs has a beneficial impact of the functioning of the EP
or, on the contrary, if a higher number of MEPs means a higher number
of transmission belts between the EU and European citizens.
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ABSTRACT

The countries of the Western Balkans have been slow to adopt the EU integra-
tion agenda. The most important issues such as these countries’ economic
and political problems remain unresolved. This is because the countries of
South East Europe have been unable to resolve the regional challenges and
achieve a political consensus. These challenges could delay the necessary
economic reforms and the process of EU enlargement for these countries.
This paper will address identify the problems of Western Balkan countries
as they seek to integrate with the EU such as: the absorption capacities
regarding IPA funds, regional ownership as a mechanism for further co-
operation in region, as well as the institutional capacity.

The current enlargement process suggests that the Western Balkan region
could face serious challenges relative to EU enlargement. Taking this fact
into consideration, the paper also specifically analyses the EU’s enlargement
strategy concerning the integration of the Western Balkans. The conclusion
suggests the main steps that should be undertaken by the EU in order to in-
tensify the EU integration process of Western Balkan countries and especially
for Kosovo as a country in an early stage of the EU integration process.
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INTRODUCTION

The countries of the Western Balkans are committed to integrating into
the European Union. The focus and effort of their institutions are directed
at meeting the criteria in order to achieve this goal. These countries’ mem-
bership in the European Union would provide a great opportunity to be-
come part of a community of nations that aims to advance peace through
economic, political and cultural co-operation between member states.

The European Council convened in Thessalonica on 19 and 20 June
2003 and adopted the “Thessalonica Agenda for the Western Balkans:
Towards European Integration” where a series of instruments including
the European Partnership were promoted to intensify the Stabilisation
and Association Process in the region. The countries of the Western
Balkans, including Kosovo, were promised a European perspective at
this summit.

The Western Balkan countries understand the EU integration process as
a structured framework that can facilitate their path towards the EU. The
challenge of European integration can stimulate the advancement and
functioning of democratic institutions capable of managing a rapid and
complex transition involving areas such as cultural, economic, institution-
al and political life. The efforts made towards EU integration will create
the conditions for a modern market economy and boost these countries’
capacities to compete within the EU and also in world markets.

Managing and measuring progress in line with European standards across
all areas of regulation and policy over time will make the acquisition of
good international practice in each of these areas easier — and facilitate the
entry of these countries into the European community and other interna-
tional alliances.

One of the key priorities of the European Partnership Action Plan empha-
sises the need to “create the conditions for investment, trade, employment
and economic growth for the benefit of all communities” of these countries
(EU Commission 2005).

In order to support the development of Western Balkan countries in 2006
the EU adopted the Pre-Accession Instrument (IPA) 2007-2013 as a form

of financial assistance. It is expected that many of the institutional and
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development priorities identified in Western Balkan countries will receive
financial support through the IPA over the next few years.

The EU integration process is a highly complex process which involves
the design and implementation of reforms in a wide range of areas. The
experiences of new EU member states as well as those currently in vari-
ous phases of their EU integration process clearly indicate that working
simultaneously in many areas and making decisions about complex po-
litical, economic, legal and institutional issues with long-lasting conse-
quences for the everyday life of citizens is far from an easy task (Mrak et
al. 2008).

This paper discusses the biggest challenges facing the region such as: donor
co-ordination and the use of IPA funds, regional co-operation issues as
well as institutional problems and weaknesses. In order to provide some
empirical support, this paper relies on the results of a survey of institutions
in Kosovo involved in the EU integration process, e.g. different govern-
ment ministries, in 2007. Nearly the same problems are also reported in
the European Commission’s Progress Report (2009).

By analysing and discussing these problems this paper addresses some im-
portant issues that should be taken into consideration by Western Balkan
countries on their paths towards the European Union. The special em-
phasises will be given to Kosovo because by fulfilling European accession
criteria’s and properly using the EU assistance, Kosovo will provide sus-
tainable economic growth, development and reforms that will bring better
European perspective and facilitate stabilisation for the whole region of the
Western Balkans. This also represents a useful contribution as regards EU
policies towards the Western Balkans.

DoNOR CO-ORDINATION AND IPA FUNDS

The EU introduced the new financial framework 2007-2013 as a new
Instrument for Pre-Accession Assistance (IPA) in order to support the
Western Balkan countries.

The IPA provides a general framework for financial support from 2007
to 2013 that includes both candidate and potential candidate countries.

The IPA has five components: transition assistance and institution build-
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ing; cross-border co-operation; regional development; human resources
development; and rural development. These five components are available
to candidate countries, whereas only the first two components are avail-
able for potential candidates. The IPA is a flexible instrument providing
assistance which depends on the progress and needs of the beneficiary
countries.

According to the EU Commission (2006), the beneficiary countries are
divided into two categories depending on their status as either a candi-
date country undergoing the accession process or a potential candidate
country undergoing the stabilisation and association process, namely the
candidate countries Croatia, Macedonia and Turkey, and the potential
candidate countries Albania, Bosnia and Herzegovina, Montenegro, Serbia
and Kosovo.

The experience of Central European countries shows that countries in-
volved in the EU integration process should create capacities in order to co-
ordinate donations and effectively absorb the EU funds for pre-accession
assistance. Bearing this in mind, we have to analyse whether the Western
Balkan countries are able to create efficient institutions so as to be ready to
absorb these funds and allocate them towards sustainable development.

According to Mrak et al. (2008), even developed countries like Slovenia

experienced problems with the effective use of IPA funds such as:

« problems with project preparation and the very demanding documenta-
tion requirements of the European Commission and national legisla-
tion;

o due to the complex implementation systems it became clear that the
division of responsibilities and tasks is paramount, yet at the same time
extremely challenging to ensure; and

« staffing problems, not just because of the limited vacancies available in
the public sector, but also because of the time needed to train people, as
well as the difficulties posed by their fluctuations.

The Slovenian experience should be seen as a lesson for the Western Balkan
countries, especially for Kosovo as a country in an early stage of the EU
integration process. In this regard, the European Commission’s Progress
Report (2009) for Kosovo pointed out many problems such as:

« the weak institutions involved in the EU integration process;

o problems with inter-ministerial co-operation and co-ordination;
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o the lack of high-level political support for EU integration commitments;
and
o political interference in appointments.

The past experience of Central European countries shows that success in
effectively using the financial and technical assistance is positively related
with the success of countries in moving towards the European Union as
well as achieving sustainable development and therefore having greater
possibilities to deal with the competitive pressure within the Union. Based
on the above remarks from the European Commission’s Progress Report

(2009), the main suggestions for Western Balkan countries in this process

are:

o The need to develop and strength the administrative capacities of institu-
tions dealing with the EU integration process. This will be achieved by
reducing the inefficiency of highly bureaucratised and over-centralised
government systems, reforming and building human capital so that it
better corresponds with European standards.

o The stability of central governments and long-term policies will have
positive effects in terms of creating sustainable absorption capacities and
managing this financial assistance in these countries. Rationalising gov-
ernment funds and making them more transparent and results-oriented
will reduce the opportunity for corruption and other transaction costs.

o The Western Balkan countries must create a partnership with the
European Commission and establish local ownership of the process
since, as Mrak (2007) states: the central point of the IPA is not “to get the
job done”, but to transfer know-how and experience to partner countries.
This component highlights the weaknesses of the use of other funds and
issues in the past. This will be achieved by encouraging interaction and
co-operation among universities, government, research organisations so
as to enable them to be much better prepared in their co-operation with
foreign counterparts.

« Understanding the importance of the EU integration process, taking the
political responsibilities and connecting the EU integration process with
the progress of each country. The process of European integration should
be seen to be linked with the development of a country, knowing that one
of the key objectives of EU integration is to facilitate the transition proc-
ess and prepare the countries to face the competitive pressures within the
Union.
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REGIONAL CO-OPERATION BACKLASH

The countries of the Western Balkans are more integrated with the EU
than with themselves (Gligorov 2003). In economic terms, the EU is the
most important trading partner of these countries. According to a World
Bank report (2010), the main destination for Kosovo exports is the EU,
followed by South East Europe. Within the EU the primary markets are
Belgium (14.2%), Italy (12.8%) and Greece (5%). Exports to CEFTA markets
reached 31% in 2008, representing the second most important regional
market: Albania (10.6%), Macedonia (10.1%), whereas the share of exports
to Serbia dropped to 5% in 2008 from 11.8% in 2007. The exports of these
countries to the EU will play a key role in it due to the free-trade access to
the EU market.

Given the lack of co-operation in the Western Balkans, the intensification
of regional co-operation by the international community is welcomed by
the Western Balkans in order to move forward with the European agenda
and create sustainable economic development.

Regional co-operation in the Western Balkans is a complementary process
of European integration. In the framework of regional co-operation, the
Stability Pact was launched as an engine to pull the entire region torn by
crises away from the vicious conflicts between neighbours and outbreaks
of ethnically motivated violence. Erler (2004) stated that worldwide atten-
tion was focused on this plan that was the first ever to use the promotion
of regional co-operation as a strategy for both consolidating peace and
preventing crises.

Within the Stability Pact framework some problems of the region were
addressed and good neighbourly relations were developed as an instru-
ment which encompasses the broader area of prosperity, stability, secu-
rity based on human rights, democracy and the rule of law. The Working
Tables of the Stability Pact have been actively involved in parliamen-
tary co-operation and building human capital. Working Table II has
involved these countries in economic co-operation such as free-trade
agreements, an Investment Compact for South East Europe (SEE), the
Business Advisory Council, and the Energy Community for SEE, while
Working Table IIT has been tackling anti-corruption initiatives, defence
and other security issues.

84



INTEGRATING THE WESTERN BALKANS INTO THE EUROPEAN UNION:
OVERCOMING POLITICAL AND ECONOMIC CONSTRAINTS

The countries involved in this framework by participating in these ini-
tiatives have tried to create and foster some co-operation and networks.
Despite these achievements, currently the region of the Western Balkans
is at a crossroads. Some countries are faced with decisions that will either
definitely put them on the road to European Union membership or lead
them to stagnation, instability and isolation (Erler 2004).

The obstacles or problems among Western Balkans become visible if we

analyse the Regional Ownership and CEFTA 2006 agreement. According

to Qorraj (2009), the idea of regional ownership in the framework of re-

gional co-operation is launched under the following assumptions:

« satisfactory regional co-operation has been achieved in the Western
Balkans;

o the Western Balkan countries should play an active role in the process of
regional co-operation; and

« the countries of the Western Balkans are ready and willing to intensify
their regional co-operation and create a sustainable process.

When analysing the processes and activities since 2008 we can state that
these past achievements are not currently sustainable. Some Western Balkan
countries, specifically Kosovo, are not regularly involved in Regional Co-
operation Council (RCC) activities due to problems some countries are
imposing on Kosovo. For example, Moldova has not facilitated Kosovo’s
participation in some RCC activities.

It was stated at the Zagreb SEECP Summit in 2007 that progress in eco-
nomic co-operation in South East Europe was highlighted by the new
CEFTA agreement signed in Bucharest in 2006. The new CEFTA agree-
ment along with the Stabilisation and Association Agreement (SAA)
process provides a spur to further reduce national obstacles to trade and
investment and open up markets to competition and growth. The new
CEFTA also implies greater responsibility of countries in the region to
foster trade and implement relevant economic policies. Although it was
expected that the CEFTA 2006 agreement would be implemented on 1
May 2007, due to Serbian and Bosnian political hesitations its imple-
mentation was delayed until the end of 2007. After these delays, it was
also expected that there would be problems with the functioning of this
agreement.
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The idea to enlarge the area covered by the CEFTA agreement by includ-
ing Western Balkan countries was part of the European perspective, yet
the functioning of this agreement came into question due to past political
problems. This is a lesson to be learned by EU authorities. They need to
intervene politically and use their authority in order to ensure all Western
Balkan countries can receive the full effectiveness and positive effects
(both political and economic) of the CEFTA agreement. The CEFTA 2006
agreement was the first practical step to measure or test the performance of
regional co-operation in the Western Balkan region. What are the results
of the test? It was expected that CEFTA 2006 would have an economic,
political and institutional impact on the Western Balkan region. Besides
problems in the functioning of CEFTA, the primary impact on Western
Balkan countries is their responsibility to adopt European and interna-
tional standards. Adopting these standards means a step forward in EU
integration processes.

Is there a regional co-operation backlash in the Western Balkans? Has re-
gional ownership been launched too early when one considers the current
activities of the South East Europe Co-operation Process (SEECP) as well
as the RCC? Can these institutions fulfil their role as a Stability Pact for
SEE? The answer is no. There is still a need for an international presence
and influence on the institutions dealing with Western Balkan countries
and regional co-operation issues. Otherwise, these countries will go back-
wards with regard to co-operation and this will have negative implications
for their paths towards Europe.

Knowing that region of Western Balkans is specific environment; the ap-
proach to regional co-operation in the Western Balkans needs to change
accordingly. The regional ownership idea was initiated at the Regional
Table in Sofia in 2005 with the aim of preparing the phased evolution
of the Stability Pact into more regionally owned, streamlined and effec-
tive regional co-operation (Regional Table of Stability Pact, 30 May 2006,
Belgrade).
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INSTITUTIONAL CHALLENGES

The importance of institutions for economic growth has long been under-
stood. It was emphasised by Smith, David Landes (1998) and recognised in
the 1993 Nobel Prize awarded to Douglas North who viewed “good institu-
tions” as establishing an incentive structure that reduces uncertainty and
promotes efficiency, thereby contributing to stronger economic perform-
ance.

The interest group approach sees the state as an arena within which eco-
nomic interest groups contended or allied with one another group to shape
the making of public policy decisions about the allocations of benefits
among demanding groups” (Skocpol, 1985).

Olson (1982) added that special interest groups slow down a society’s
capacity to adopt new technologies and reallocate resources in response
to changing conditions and they thereby reduce the rate of economic
growth. The weak capacity of several governments in the region to
deliver on reform by implementing policies in a timely and coherent
manner tends to weaken the credibility of and support for reform meas-
ures.

The Western Balkan countries should accept the process of EU integra-
tion as an instrument which facilitates the transitional period and helps
them accelerate reforms. This process should be used in a proper manner
because, as the accession countries become exposed to regional and global
competition within the context of EU membership, the negative impacts
of a weak economic incentive and institutional regime will be felt more
acutely (World Bank and European Commission, 2002).

Why should Western Balkan countries undertake activities leading to-

wards the creation of effective institutions?

o First, for the countries of the Western Balkans it is crucial to increase their
capacity to cope with the competitive pressures of European integration
by putting forward a coherent strategic programme for strengthening
human capital adapted to the needs of their changing labour markets -
by improving the quality of education, educational training, including
lifelong learning.

« Second, the stability of democratic institutions is one of the conditions of
accession to the European Union.
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o Third, the EU integration process requires professional teams to manage
the accession process because the conditionality is based on implement-
ing procedural rules and legislation in order to comply with EU stand-
ards.

ENLARGEMENT CHALLENGES

Croatia’s enlargement process reveals that the enlargement process of
the region is no easy task and could generate some additional unresolved
problems. In line with that, the most important question for the Western
Balkans is whether the process of EU integration might re-ignite old
problems from the past or whether it can actually put an end to problems
from the past. The EU integration process raised the open issues between
Slovenia and Croatia, but what about Bosnia and Herzegovina, Macedonia,
Serbia, Montenegro, Albania and Kosovo where the political tensions were
or are still greater?

Based on the CEFTA implementation experience as well as other agree-
ments the EU enlargement for the Western Balkans could be delayed due
to problems that might be opened during the process. These problems
could terminate the sustainable co-operation between Western Balkan
countries and also test European Union policy in the future. Based on this
reality, it may be expected that these countries could face the same addi-
tional challenges when taking political issues, territorial problems etc. into
consideration. These problems should be resolved by EU authorities at an
earlier stage of the enlargement process. The solution to these problems
could be less sensitive and should facilitate further co-operation between
these countries.

THE EU APPROACH TO WESTERN BALKANS

Although individual countries of the region are at different stages of
European Union integration, all of them see membership as their main
political and development objective. The speed of EU integration should
be adjusted to the specific characteristics and needs of each country in
the region within the common procedure called the Stabilisation and
Association Process.
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The decision of EU member states to put Western Balkan countries on the
so-called EU accession track is expected to strengthen the efforts of coun-
tries of the region in the direction of accession, especially if accompanied
by appropriate policies and pre-accession funds.

Special membership for the region would represent an attempt to reconcile
the specific nature of the unfinished business of the post conflicts in the
Western Balkans and the invention of a different pattern of EU integration.
Is the Balkans a test case of EU credibility (Rupnik 2005)?

Certain questions need to be addressed. How can the Western Balkan

countries fulfil European standards if the EU does not have an appropri-

ate approach to them, or if Kosovo is unable to directly participate in the

Stabilisation and Association Process and does so through the Stabilisation

and Association Tracking Mechanism (STM) and, unlike other Western

Balkan countries, cannot conclude contractual relations with the European

Union? This approach has an impact on the free movement of people, capi-

tal and investments as well as the mobility of knowledge currently known

as the “fifth freedom” of Europe. The EU authorities should undertake the
following measures:

o The EU should create a more flexible approach to Western Balkan coun-
tries, especially the mobility of people. EU institutions should apply dif-
ferent standards to academics, young professional and business people
by offering them more opportunities for institutional, cultural and eco-
nomic exchange. These areas can promote European values, peace and
regional stability.

Another question is how can trade relations between Western Balkan

countries be intensified, or what are the impacts of CEFTA 2006 if there are

still non-tariff barriers to trade as a consequence of the political problems
between these countries?

o If the EU wants to achieve convergence or positive outputs from re-
gional agreements it should support business development by push-
ing some Western Balkan countries into greater co-operation and
support the co-ordination of trade policies in the Western Balkans.
Otherwise, the asymmetric policy might simply generate negative ef-
fects and not openness, investments and co-operation between these
countries.
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Another important question is the EU’s absorption capacity or EU poli-
cies applied to the Western Balkans in order to maintain the European
perspective for these countries. The EU should consider that the region
of the Western Balkans is quite different to Central Europe.

According to Grabbe (2001), the EU accession process is based on the
model of previous enlargements rather than being designed specifi-
cally to assist and encourage transition economies. Further, Grabbe
points out that consequently the structure of incentives and con-
straints that it imposes on economic and regulatory policies may be
inappropriate for countries facing acute development or reconstruc-
tion problems.

EU policymakers tend to assume that that accession and transition
require the same policies but, on the contrary, although many ac-
cession-related policies are also required for a successful economic
transformation, applicants are called on to undertake numerous EU
policies that were developed for advanced industrialised economies.
These policies were not designed for countries in transition and often
require that a complex institutional structure be in place for their
implementation.

CONCLUSIONS

The unresolved political issues in the Western Balkans could pose a
serious obstacle to regional co-operation, a good neighbourhood, in-
vestment promotion and the European integration process. The low
level of economic development indicates that the Western Balkans is
lagging behind in meeting the European criteria for a sustainable and
competitive economy.

There is also the problem of institutional efficiency and the admin-
istrations in the various countries have not yet achieved an adequate
professional level. There is a also need to enhance the education level
so that the Western Balkans’ labour force can become more productive
and cheaper than in European Union countries.

A further serious challenge in these countries is the political commit-
ments of the elites who govern the countries; in most cases they do not
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understand the importance of the process of EU integration and its
complexity.

It is generally accepted that the process of EU integration is internal,
that it has to do with candidate countries and the speed of the proc-
ess depends on the implementation of EU reforms and standards by
Western Balkan countries. However, from another point of view, the
effectiveness and a flexible approach of EU institutions could help by
supporting the mobility of people in the Western Balkans, reducing the
opportunity cost of the process, assisting with the better implemen-
tation of those reforms and supporting these countries on their way
towards the EU.
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ABSTRACT

Almost two decades of negotiations between Slovenia and Croatia were nec-
essary to conclude an agreement to submit their long-standing land and mari-
time border dispute to an ad hoc arbitration. The article presents a brief over-
view of negotiation efforts that first led to initialing in 2001 of the ‘Drnovsek-
Racan agreement’, and the process that followed and finally culminated, with
the assistance of the Commission of the EU, in the signing of the ‘Pahor-Kosor
agreement’ in 2009. It examines the contents of the two treaties, comparing
the solutions reached therein, taking into account their different nature, as
the first represents a bilateral treaty envisaging the final resolution of the
border issue, while the second only establishes a third party — an ad hoc
arbitral tribunal — and envisages future procedure in which it will decide on
the disputed questions between the two States. Furthermore, itis argued that
the conclusion of the Pahor-Kosor agreement took place in particular political
circumstances, when both States, with identical strategic goals realized their
interrelatedness and seized a special momentum which enabled the leader-
ships of the two countries to find a balanced solution and convincingly defend
it before their respective domestic publics.
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INTRODUCTION

Slovenia and Croatia, two neighboring countries, one already in and the other
at the doorsteps of the European Union, have been ever since their independ-
ence engaged in resolution of open bilateral issues that arose following the
dissolution of the SFRY. Among these?, and probably the most burdensome
for the otherwise good neighborly relations, is the long-standing territo-
rial and maritime border dispute between the two States®. The predecessor
State never introduced delimitations of the maritime areas between former
republics, which is why after the dissolution of the SFRY, the new independ-
ent States established on its territory could not declare, as they did with the
administrative land borders between the former republics, taking into ac-
count the general international law principle of uti possidetis iuris, that the
previous maritime delimitations shall become Sate borders at sea.

A decade of negotiations to resolve the territorial dispute between Slovenia
and Croatia led to drafting in 2001 of the Treaty between the Republic of
Slovenia and the Republic of Croatia on the Common State Border, which
is also known as ‘the Drnovsek-Racan agreement™. This agreement was
however only initialed. While Slovenia was willing to sign it, Croatia re-
fused to do so and years of further negotiations and third-party assistance

? Other two important but still unresolved issues between Slovenia and Croatia relate to the joint-
ly-owned Krsko nuclear power plant and the outstanding debts of the no longer existent bank
Ljubljanska banka to Croatian depositors.

> A plethora of works had been written on the subject-matter of this dispute analyzing it from
the perspective of international law (e.g. Degan, Vladimir-Puro (2007): Consolidation of Legal
Principles on Maritime Delimitation: Implications for the Dispute between Slovenia and Croatia
in the North Adriatic. Chinese Journal of International Law 6: 601-628; Vidmar, Srecko “Lucky”
(2002): Compulsory Inter-State Arbitration of Territorial Disputes. Denver Journal of International
Law and Policy 31: 87-111; Arnaut, Damir (2002): Stormy Waters on the Way to the High Seas. The
Case of the Territorial Sea delimitation Between Croatia and Slovenia. Ocean and Coastal Law
Journal 8: 21-61; Avbelj, Matej and Letnar Cerni¢, Jernej (2007): The Conundrum of the Piran Bay.
Slovenia v. Croatia—The Case of Maritime Delimitation. Journal of International Law & Policy V
(6): 1-19; Zgonec-Rozej, Misa (2003): Resevanje mejnega spora med republiko Slovenijo in Republiko
Hrvasko. Pravnik 58 (9/12): 593-620; Celar, Branko (2004): Mednarodnopravne moznosti resitve
mejnega spora med Republiko Slovenijo in Republiko Hrvasko. X. dnevi javnega prava, Portoroz,
14.-16. junij 2004. Institut za javno upravo: 539-557 - the list is by no means exhaustive).

* This course of events was recommended also by the Arbitration Commission of the International
Conference on the Former Yugoslavia of 11 January 1992 (so-called Badinter Commission) in
its advisory Opinion No. 3 ("...if nothing happens to the contrary, the former borders assume
the character of borders protected by international law. This is the conclusion resulting from the
principle of the territorial status quo and particularly the principle uti possidetis iuris...”).

> Tt is so called after the two Prime Ministers of Slovenia and Croatia at the time, Janez Drnovsek
and Ivica Racan.
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were necessary before a new treaty, the Arbitration Agreement between
the Government of the Republic of Slovenia and the Government of the
Republic of Croatia, the so-called ‘Pahor-Kosor agreement™ (hereinafter
referred to also as: the Arbitration Agreement), could be concluded with
the aim to finally resolve this long-standing dispute.

This article presents a brief overview of negotiation efforts that led to the
drafting and initialing or conclusion of the Drnovsek-Rac¢an and Pahor-
Kosor agreements, respectively. It continues with a short description of
the dispute and thereafter focuses on the selected aspects of the contents of
both agreements. It seeks to offer a comparison of solutions reached in both
of them, to the extent such comparisons, due to their different nature, are
at all possible. While the first one represents a bilateral treaty envisaging
the final resolution of the border issue, the second one only establishes a
third party - an ad hoc arbitral tribunal - and envisages the procedure in
which it will reach a binding decision on the disputed questions between
the two States. Furthermore, it is argued that the compromise reflected in
the Pahor-Kosor agreement was possible as a consequence of particular
political circumstances existing at the relevant time. Namely, both States,
with identical strategic goals - resolution of the border dispute and the EU
membership for Croatia - realized their interrelatedness and seized a spe-
cial momentum which enabled the leaderships of the two countries to find
a balanced solution and convincingly present it as such to their respective
domestic public, which was a precondition for success’.

THE TWO DECADES OF ATTEMPTS TO RESOLVE THE BORDER DISPUTE

The history of efforts to peacefully resolve the dispute between Slovenia
and Croatia regarding the maritime boundary and land border can be in

¢ After the Prime Ministers of both States concluding it, Borut Pahor and Jadranka Kosor.

7 Some examples of legal writings following the conclusion of the Pahor-Kosor agreement published
in Slovenia include: Arah, Metka (2010): Arbitraza — da ali ne?. Pravna praksa 22 (Priloga): II-VII;
Bucar, France (2009): Arbitrazni postopek — kaj tvegamo in kaj smemo tvegati. Pravna praksa
(Priloga) 45: VI-VII; Drenik, Simona (2009): Arbitrazni sporazum: potek pogajanj in dosezene
reSitve. Pravna praksa (Priloga) 45: II-V; Krivic, Matevz (2010): Zavajanje s poboznimi Zeljami
po kopenski meji do Savudrije. Pravna praksa 21: 8-9; Letnar Cernic, Jernej (2009): Premislek o
3. ¢lenu Arbitraznega sporazuma med RS in RH. Pravna praksa 47: 16-17; Sancin, Vasilka (2009):
Sosedstvo je vzajemna re¢. Pravna praksa 39: 3; Sancin, Vasilka (2009): Kompromis med Slovenijo
in Hrvagko. Pravna praksa 45 (Priloga): VII-X; Skrk, Mirjam (2009): Al’ prav se pise pravizhnost
ali pravi¢nost?. Pravna praksa 26: 6-7.
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general divided into two main phases: the first one started in 1992 with
the establishment of the first working groups to deal with the border is-
sues® and lasted until 2001, when the the Drnovsek-Ra¢an Agreement was
initialed by the heads of delegations of both sides, and the second that
commenced afterwards and lasted until the conclusion of the Pahor-Kosor
Agreement in 2010. During these years Slovenia and Croatia, in accordance
with the fundamental international law principle of peaceful settlement
of international disputes®, used or proposed the use of several different
means of peaceful settlement of disputes, independently or in combination,
including negotiations, mediation, conciliation, judicial settlement, and
finally agreed to an ad hoc arbitration.

THE FIRST ERA OF NEGOTIATIONS

First, the Working Group on Border Issues in 1993 and 1994 managed to
identify 53 differences bigger than 50 meters on the disputed land territory.
Already in 1993 the two States established a Mixed Diplomatic Commission
for Establishment and Demarcation of Slovenia-Croatia Border and Final
Treaty on State Border'. This commission managed to resolve most of open
issues regarding the land border, but failed to find a consensus in four land
areas: Prekmurje, Sekuli¢i, Tomsiceva parcela-Sneznik and Dragonja, and
was equally unable to find a solution for the maritime delimitation. While
some proposals to divide the disputed land areas in Prekmurje, Sekulici
and Tomsiceva parcela- Sneznik in equal parts (50:50) were exchanged
between the two parties, they were unable to find any acceptable proposal
for division of Dragonja area and delimitation of maritime areas. However,
already in 1995 both States mutually recognized legitimacy of their claims
to respect status quo on the day of 25 June 1991 - the date of their declara-
tion of independence!! - on all disputed land areas. Slovenia further claims

3

In Slovenia: Strokovna delovna skupina za vprasanje meje.
Embodied also in Article 2, paragraph 3 of the Charter of the United Nations (3 Bevans 1153 (1968))
and further elaborated in the Declaration on the Principles of International Law Concerning

©

Friendly Relations and Co-Operation among States in accordance with the Charter of the United
Nations (GA Res. 2625 (XXV), UN GAOR, 25th Sess., UN Doc. A/RES/25/2625 (1970)).

In Slovenian: Me$ana diplomatska komisija za ustanovitev in demarkacijo slovensko-hrvaske meje
in kon¢ni sporazum o meji.

The obligation to respect the status quo derives from the constitutional documents of both States
(the Basic Constitutional Charter on the Sovereignty and Independence of the Republic of Slovenia
of 25 June 1991 and the Constitutional Decision on the Sovereignty and Independence of the
Republic of Croatia of 25 June 1991) and from the Opinion No. 3 of the Arbitration Commission
of the International Conference on the Former Yugoslavia of 11 January 1992. In 2005, the States
confirmed their commitment to respect status quo also in the Joint Declaration on Avoidance of
Incidents signed by the Slovenian and Croatian Foreign Ministers at Brioni on 10 June 2005.
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the right to territorial contact with the High Seas and the right to the in-
tegrity of the Bay of Piran (under its sovereignty), while Croatia claims a
right to territorial contact with the territorial sea of Italy and requests an
equidistant line to be applied for the maritime delimitation in the Bay of
Piran. Recognition of legitimacy of these claims was also a leitmotiv in ne-
gotiations for the conclusion of the Drnovs$ek-Racan Agreement. When the
Mixed Diplomatic Commission finished its work after its last unsuccessful
meeting in 1998, the bilateral talks continued in the political arena at the
level of Foreign Ministers of both countries'.

In 1999, an attempt was made to try to resolve the dispute with the assist-
ance of a third party, but a former U.S. Defense Secretary William Perry
who was chosen as a mediator failed in his endeavors.

In 2001, bilateral negotiations continued at the level of the resumed Mixed
Diplomatic Commission, and after unsuccessful conclusion of talks, inten-
sive negotiations evolved at the level of heads of government through the
special negotiating delegation. This led on the 20 July 2001 to initialing of
the Drnovs$ek-Racan agreement, following its unanimous endorsement by
the two governments the day before. However, in September 2002 the then
Croatian Prime Minister sent a letter to the Prime Minister of Slovenia
stating that Croatia could not pursue the conclusion of the Drnovsek-
Racan agreement and that initialing of it that had already taken place had
no legal effect®.

There were no bilateral negotiations pursued between the two States in the
years to follow (2001-2005) and it was only after a number of incidents in
the disputed areas that the Foreign Ministers of Slovenia and Croatia on 10
June 2005 at Brioni signed a joint declaration, the so-called Brioni declara-
tion on the avoidance of incidents. Its purpose was not to solve the border
issue, but to ensure respect for the status quo as at 25 June 1991 in order to
avoid further incidents™.

2 http://www.vlada.si/si/teme_in_projekti/arbitrazni_sporazum/zgodovina_resevanja_vprasanja_
meje/PType/95/(18 October 2010).

1 Ibid.

' Itis important to briefly mention another development that is essentially related to the border dis-
pute. Namely, in October 2003 Croatia proclaimed the Croatian ecological and fisheries protection
zone (EFPZ) and declared as its provisional boundary towards Italy the boundary established by
the Agreement between the government of the SFRY and the Government of the Italian Republic
on the delimitation of the continental shelf between the two States of 8 January 1968, to which
Croatia claims to be a successor State. After the protests by both, Slovenia and Italy, and several
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In July 2007 Slovenia proposed to Croatia that the border dispute be re-
solved through conciliation proceedings before the Court of Conciliation
and Arbitration of the Organization for Security and Cooperation in
Europe (OSCE), but Croatia rejected this option. Soon afterwards, in early
August 2007, Croatia proposed to Slovenia that the dispute be submitted
to the International Tribunal on the Law of the Sea (ITLOS) in Hamburg.
This proposal was however unacceptable to Slovenia, as Slovenia insists on
the comprehensive global resolution of border dispute which would include
not only maritime delimitation, but also the final determination of the land
border in disputed areas.

Aware of the reached impasse in bilateral negotiations, the two States con-
tinued their endeavors to find a mutually acceptable solution for inclusion
of the third party. This led, in August 2007, to a principled informal agree-
ment between the Prime Ministers of both countries (Janez Jansa and Ivo
Sanader) - the so-called Bled agreement — which envisaged the submission
of the dispute to international judicial body, such as the International Court
of Justice (ICJ). As a consequence of this development the two States ap-
pointed the Slovenian-Croatian team of legal experts, which was supposed
to draft a special agreement for submission of the dispute to the arbitration
or the IC]. The team was however, even after four meetings, unable to make
any substantial progress due to the major differences regarding the main
elements of the agreement. When the Slovenian Government on the basis
of the report on the negotiations in March 2009 noted that the Slovenian
part of the group was within a given mandate unable to implement key
elements of Slovenia it concluded that the resumption of negotiations is
no longer appropriate. Thus, the Slovenian part of this group ceased to
function.

A major turning point in the resolution of the border dispute was the deci-
sion of the Slovene government in September 2008, just before parliamen-
tary elections in Slovenia, to block the accession negotiations of Croatia
with the EU. The reason for this decision was the belief that some Croatian
actions in this pre-accession process constitute prejudices to the detriment
of Slovenia with regard to the final resolution of the border dispute. The
new Slovenian government, taking office in December 2008, tried to get,

talks and decisions on this matter, the implementation of the EFPZ for the EU Member States
was finally postponed. Slovenia, however, in October 2005 declared its own ecological protection
zone (Zakon o razglasitvi zas¢itne ekoloske cone in epikontinentalnem pasu Republike Slovenije,
published in: Official Gazette of the Republic of Slovenia, No. 93/20005).
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with the assistance of the French government, assurances from Croatia that
it will eliminate all the prejudices from their pre-accession documentation
which would enable Slovenia to lift the blockade, but it was not until July
2009, after the change in the position of the Prime Minister of Croatia®,
that the talks gained a new momentum and the Prime Minister Kosor
agreed to address this issue.

THE SECOND ERA OF NEGOTIATIONS

A new series of negotiations started in January 2009 on the initiative of the
then EU Commissioner for Enlargement Mr. Olli Rehn. Several tripartite
meetings (Slovenia, Croatia and the EU Commission) were held in Brussels.
The first proposal in March 2009 to submit the dispute to mediation was
rejected by Croatia. Commissioner Rehn further proposed to submit the
dispute for a resolution to an ad hoc arbitration, to what Slovenia in princi-
ple agreed, but Croatia insisted on submitting the dispute for the resolution
to the International Court of Justice.

One month later, in April 2009, Commissioner Rehn proposed the draft
agreement to submit the dispute to an ad hoc arbitration (the first Rehn’s
proposal). Croatia has accepted the proposal this time and Slovenia sug-
gested some amendments. Then, the Rehn’s second proposal was presented
to the Parties in June 2009. The text has taken into account amendments
Slovenia suggested to the Rehn’s first proposal, but Croatia opposing such
amendments in June 2009 withdrew from further talks.

It was in July 2009, at the Castle Trakos¢an when Prime Ministers Borut
Pahor and Jadranka Kosor met again and agreed on further talks on the
basis of three principles: withdrawal of Croatian prejudices in the pre-
accession process, Slovenian consent to Croatia’s continuation of the pre-
accession process where the obstacles were prejudices to the resolution of
the border dispute and the need to reach an agreement on the resolution
of the border dispute.

After their meeting on 11 September 2009 in Ljubljana, Prime Minister
Kosor sent a written statement to the Swedish Presidency of the Council of
the EU, in which she declared that no document, map, or any other uni-
lateral act adopted after 25 June 1991 will have any legal effect on the final
settlement of the border dispute. Thus, Slovenia lifted its blockade at the

' After the resignation of Ivo Sanader from this position.
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next Intergovernmental Accession Conference to the relevant negotiation
chapters. In addition, the two Prime Ministers agreed that the negotiations
on resolving the border dispute will continue based on the second Rehn’s
proposal. The agreement was finally signed by the two Prime Ministers
in Stockholm on 4 November 2009 and then submitted to the ratification
processes in both States. Croatia ratified the agreement on 29 October
2009, while Slovenia first had to wait for the opinion of the Constitutional
Court, which was rendered on 18 March 2010'¢ and found that the agree-
ment is not inconsistent with Slovene constitutional order. The Slovenian
Parliament ratified the agreement on 19 April 2010"7. However, the agree-
ment still needed to undergo a legislative referendum which was scheduled
for the 6 June 2010. After the turnout of 42,66% and 51,54% of voters voting
for the agreement', the request for the subsequent review of constitutional-
ity was submitted to the Constitutional Court, which in its Opinion from
7 October 2010" reaffirmed its previous conclusions and found that the
agreement is not inconsistent with the Slovene Constitution. Thus, all the
internal procedures related to the enforcement of the Arbitration agree-
ment had been successfully concluded in both States. According to Article
11, paragraph 2, of the Arbitration agreement, they proceeded with the
exchange of diplomatic notes expressing their consent to be bound by it*.
The agreement entered into force on 29 November 2010, the first day of the
week following the exchange of such diplomatic notes.

However, when ratifying the treaty in their national parliaments, both
States adopted and included in their internal acts of ratifications unilat-

'* Rm-1/09-30, Official Gazette, No. 25/2010. In Opinion the Constitutional Court decided that
Article 3 (1) (a), Article 4 (a), and Article 7 (2) and (3) of the Arbitration Agreement between
the Government of the Republic of Slovenia and the Government of the Republic of Croatia are
not inconsistent with Article 4 of the Constitution of the Republic of Slovenia in conjunction
with Section II of the Basic Constitutional Charter on the Sovereignty and Independence of the
Republic of Slovenia. See: http://www.us-rs.si/en/news/headlines/the-opinion-of-the-constitutio-
nal-court-on-the-con/ (18 October 2010).

17 Zakon o ratifikaciji Arbitraznega sporazuma med Vlado Republike Slovenije in Vlado Republike

Hrvaske, published in Official Gazette of the Republic of Slovenia, No. 57/10, International agre-

ements, No. 11/10.

See the report of the State Electoral Commission available at: http://www.dvk.gov.si/AS2010/

dokumenti/porocilo.pdf

U-1-180/10-13.

? Some views on the possible ways to proceed with this last stage have been discussed in: Sancin,
Vasilka (2010): Zacetek veljavnosti Arbitraznega sporazuma. Pravna praksa 24-25: 18-20.
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eral statements relating to the Arbitration Agreement?'. In its statement
which is included in Article 3 of the Croatia’s act of ratification??, Croatia
claims that it has jointly with Slovenia on 27 October 2009 informed the
Presidency of the Council of the European Union and the United States
of America, about the following statement: “Nothing in the Arbitration
Agreement between the Government of the Republic of Croatia and the
Government of the Republic of Slovenia shall be understood as Croatia’s
consent to Slovenia’s claim to its territorial contact with the high seas™.
Slovenia immediately denied that such common message was ever de-
livered to the aforementioned actors, opposed such interpretation of the
Arbitration Agreement and in response to Croatia’s unilateral statement
adopted its own unilateral statement and included it in Article 3 of its act
of ratification of the Arbitration Agreement*. Moreover, diplomatic rep-
resentatives of both, the USA and Sweden, in interviews broadcasted in
Slovene media expressly denied that they ever received any such message
from Slovenia and Croatia.

2 On the legal questions that arise in this respect see: Sancin, Vasilka (2009): Enostranske izjave k
dvostranskim mednarodnim pogodbam. Pravna praksa 46: 16-17.

22 Zakon o potvrdivanju Sporazuma o arbitrazi izmedu Vlade Republike Hrvatske i Vlade Republike
Slovenije, published in: Official Gazette of the Republic of Croatia, International agreements, No.
12/2009 (27. 11. 2009).

# Available at: http://narodne-novine.nn.hr/medunarodni/default.aspx (30. 10. 2010).

2 Slovenia’s statement in Article 3 reads in the original:

»3. Clen

Republika Slovenija ob izmenjavi diplomatske note, s katero izrazi svoje soglasje, da jo sporazum

zavezuje, Republiki Hrvaski sporo¢i naslednjo izjavo:

»Ob upostevanju suverene pravice vsake drzave, da daje enostranske izjave in ob tem, da je bila

Republika Slovenija seznanjena z namero Republike Hrvaske, da poda enostransko izjavo k

Arbitraznemu sporazumu med Vlado Republike Slovenije in Vlado Republike Hrvaske, pod-

pisanem v Stockholmu dne 4. novembra 2009, Republika Slovenija izjavlja, da se ni strinjala z

izjavo Republike Hrvagke z dne 9.2009 niti z njeno vsebino.«.

Republika Slovenija izjavlja, da v skladu z mednarodnim pravom enostranska izjava, podana v

zvezi z arbitraznim sporazumom nima uc¢inka na njegovo vsebino in da izjava Republike Hrvagke

z dne 9.2009 nima nobenega ucinka za arbitrazni postopek.

Republika Slovenija izjavlja, da je naloga arbitraznega sodi$¢a dolo¢iti ozemeljski stik teritorialne-

ga morja Republike Slovenije z odprtim morjem (stik Slovenije z odprtim morjem), torej ohranitev

pravice Slovenije do stika z odprtim morjem, ki ga je imela na dan osamosvojitve 25. junija 1991.

Republika Slovenija tudi izjavlja, da se arbitrazni sporazum razlaga v skladu z obi¢ajnim pomenom

izrazov v dolo¢bah samega sporazuma.« Available at: http://www.uradni-list.si/_pdf/2010/Mp/

m2010057.pdf (30. 10. 2010).
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WHAT IS ACTUALLY IN DISPUTE?

Even though it is far better known to the general public that the disputed
area represents a maritime area in the northern Adriatic, and in particular,
but not exclusively, the Bay of Piran, there are also sections of the land bor-
der that are still disputed. The extent of the disputed land border however
remains unclear (as described above). Thus, it remains to be seen, what
the two States will submit as the subject matter of dispute to the Arbitral
Tribunal and what will be included in their respective claims.

Decision on the land border on the coast of the two parties is however
crucial for determination of the base point for the maritime border. Since
the relevant coast of the parties in dispute play a major role in determining
the maritime border, a special geographical situation of the disputed area
should not be overlooked. Relevant coasts are two adjacent coasts, which
are in specific situation due to their concavity and the fact that they are
located in the semi-enclosed Adriatic Sea. Other delimitations, including
provisional ones, in the Adriatic Sea between other States could therefore
shed some light on the different approaches adopted by the States in the
area and contribute to a better understanding of the regional dimension.
Among others the historical developments in this area are of central impor-
tance to achieve an equitable solution. Relevant events date back centuries
and the Arbitral Tribunal will need to address them accordingly, keeping
in mind that the critical date agreed upon in the Arbitration Agreement is
25 June 1991.

THE CONTENTS OF THE TWO AGREEMENTS AND THEIR
COMPARISON

The Drnovsek-Racan agreement, in addition to the preamble, contains 30
articles divided into VIII parts.

Part I refered to the Subject of the treaty and envisaged this to be the de-
termination of the maritime boundary and the establishment of the course
of border on land between the Contracting Parties, as well as the principle
of demarcation, maintenance and restoration of the State border?. The
State border between Slovenia and Croatia was defined as the surface per-
pendicular to the line of the border on the surface of the Earth dividing

% Article 1.
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the territory of the two States, their air space, subsoil, and any above and
underground structures and installations?.

In Part I, dealing with the determination of the state border at sea, it pro-
vided the geographical coordinates for the border at sea”, envisaged the
junction of the Slovenia’s territorial sea to the High Sea* and the junction
between the Croatia’s and Italy’s territorial sea®.

Part IIT was drafted to regulate the land border. Article 6 thus dealt with
the establishment of the land border course and provided that the land
border shall be the border between the two republics as parts of the former
SFRY, running from the three-borders-point between the contracting par-
ties and Hungary to the Adriatic Sea. The maps (on a scale of 1:25,000) for
all of these determinations were included in Annexes I, II and III and it
was specifically stated that where the description of the state border does
not correspond to the map, the verbal description shall prevail. Drnovsek-
Racan agreement envisaged the exchange of areas, which occurred on the
occasion of mutual establishment of the state border, but this was supposed
to have no effect on any rights of natural or legal entities under the law of
property and law of obligations with regard to land and other immovable
property, included in such an exchange. Holders of rights under the law
of property and law of obligations were supposed to use such property in
accordance with a special agreement between the contracting parties®.
Articles 8, 9, 10, 11, 12 and 13 dealt with demarcation of the course of the
state border, principles of demarcation of the state border course, mainte-
nance and restoration of the state border, inalterability of the state border
course, unity of border markers and belt along the line of the border, re-
spectively. Expenses related to demarcation, maintenance and restoration
of the state border were to be ensured by the contracting parties in compa-
rable amounts®'. Articles 15, 16, 17 and 18 provided provisions dealing with
obligations of owners, users, administrators and other holders of rights
under the law of property and law of obligations, compensation for dam-

Y
S

Article 2.
Article 3.
Article 4. In paragraph 5 it stated that no sovereign rights may be acquired in relation to the water

©
N

o
=

column under the sea surface in the area of the junction and that the contracting parties shall,
in their mutual relations refrain from exercising sovereign rights in the seabed and the relevant
subsoil under the sea surface of the junction.

Article 5.

Article 7.

Article 14.

0
2

w
3

w

103



VASILKA SANCIN

age, demarcation, maintenance and restoration of the three-borders-point
and protection of markers, respectively.

Part IV envisaged joint regimes, which were to be agreed in special agree-
ments between the contracting parties. Special emphasis in this respect
was given to the protection of natural environment along the entire course
of the state border and particularly in the protected areas®, while the spe-
cial benefits were envisaged for the inhabitants of the settlements Mlini-
Skrile, Buzini and Skodelin?.

In Part V, entitled Joint Bodies, the contracting parties envisaged the
set up of the Permanent Slovenian-Croatian Commission for the State
Border, responsible for the implementation of the Drnovsek-Racan agree-
ment*, its tasks and working methods*, establishment of joint technical
groups by the Commission®* and a provision on permissible deviations
(for not more than 50 meters) from the line determined by this agree-
ment in order to adjust the state border to the logical geographic and
economic conditions?”.

Settlement of disputes between the contracting parties was regulated by
Part VI, which envisaged, first negotiations, and second, if the contract-
ing parties fail to reach an agreement within six months from the date of
receiving the initiative for negotiations, the submission of the dispute to
arbitration at the request by either party. The arbitration tribunal was to
be set up on a case-by-case basis. Each contracting party was supposed to
appoint two arbitrators two months after receiving the request for arbitra-
tion. The appointed four arbitrators were then, in subsequent two months,
supposed to select a national of a third country as a chairperson of the
arbitration tribunal, after he/she has been approved by both contracting
parties. Should these appointments not have been made within envisaged
deadlines, either contracting parties could have requested the President of
the IC] to make the necessary appointments. The arbitration tribunal was
meant to make final and binding decisions by the majority of votes. Each
contracting party was supposed to cover the expenses of its arbitrators and

32 Article 19.
3 Article 20.
3 Article 21.
¥ Article 22
3 Article 23.
37 Article 24.
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its representation in the arbitral procedure, while the remaining costs were
to be covered by both States in equal shares. When defining the rules of
the procedure, the arbitration tribunal was to take into consideration also
the Model Rules on Arbitral Procedure drawn up by the United Nations
International Law Commission?.

Transitional provisions included in Part VII provided for the transfer of
the entry in the land register®, exemption from administrative fees* and
making of cartographic documentation®..

Final provisions in Part VIII envisaged that Annexes I, IT and III form an
integral part of the agreement* and the date for its entry into force - the
date of the receipt of the last of the notifications by which the contracting
parties notify each other through diplomatic channels that the conditions
for the entry into force of this agreement under their respective laws have
been fulfilled®.

The Drnovsek-Racan agreement was done in two originals in the Slovenian
and Croatian languages, both texts being equally authentic.

The Pahor-Kosor agreement is shorter and, in addition to the preamble,
includes 11 Articles. It was concluded in English language, which is the
only authentic language of the agreement.

As already explained, the main difference between these two agreements

is the different purpose for which they were negotiated. The Pahor-Kosor

agreement thus in Articles 1 and 3 defines its main raison d’étre, which

lies in the establishment of the Arbitral Tribunal with the task to deter-

mine:

(a) the course of the maritime and land boundary between Slovenia and
Croatia;

(b) Slovenia’s junction to the High Sea;

(c) the regime for the use of the relevant maritime areas.

3 Article 25.
¥ Article 26.
40 Article 27.
4 Article 28.
42 Article 29.
43 Article 30.
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How the articles of the Arbitration Agreement are to be understood and
applied depends on the Arbitral Tribunal which has the sole competence
to interpret it.

However, these two Articles should be read together with other articles, in
particular Article 9, which requires from Slovenia to lift its reservations as
regards opening and closing of negotiation chapters where the obstacle is
related to the dispute and that both parties shall refrain from any action or
statement which might negatively affect the accession negotiations. These
articles thus reveal what were the two determinants guiding the negotia-
tion process and the resulting compromise which was necessary to enable
the two States to find a balanced solution.

The composition of the Arbitral Tribunal is regulated by Article 2, which
envisages a five-member panel.

Article 4, defining the applicable law, provides that the Arbitral Tribunal
shall apply:

(a) the rules and principles of international law for the determinations
of the course of the maritime and land boundary between Slovenia and
Croatia; and

(b) international law, equity and the principle of good neighborly relations
in order to achieve a fair and just result by taking into account all relevant
circumstances for the determinations of Slovenia’s junction to the High Sea
and the regime for the use of the relevant maritime areas.

Critical date, has been set in Article 5 on the 25 June 1991, requiring the
Arbitral Tribunal not to accord legal significance to documents or actions
undertaken unilaterally after that date, which can not in any way commit
either side of the dispute nor prejudge the award.

As regards the procedure, the parties decided in Article 6 to each submit
a memorial to the Arbitral Tribunal within twelve months and that un-
less envisaged otherwise, the Arbitral Tribunal shall conduct the proceed-
ings according to the Permanent Court of Arbitration Optional Rules for
Arbitrating Disputes between Two States. The place of arbitration shall be
Brussels. Even if such solution seems obvious under general customary
international law, the special provision was included in paragraph 8 of
Article 6, providing that the Arbitral Tribunal may at any stage of the pro-
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cedure with the consent of both Parties assist them in reaching a friendly
settlement.

The arbitral award shall be, in accordance with Article 7, issued expedi-
tiously after due consideration of all relevant facts pertinent to the case. It
shall be adopted by the majority of arbitrators and shall state the reasons on
which it is based. No individual or dissenting opinions are allowed.

Article 8 was included to ensure the overcome of the dead-lock in Croatia’s
pre-accession negotiations for the EU membership and states that no docu-
ment presented in the EU accession negotiations unilaterally shall preju-
dice the Arbitral Tribunal when performing its tasks or commit either side
on the dispute. This applies to all documents and positions either written
or submitted orally, including, inter alia, maps, negotiating positions, legal
acts and other documents in whatever form, produced, presented or re-
ferred to unilaterally in the framework of the EU accession negotiations.
It also applies to all EU documents and positions which refer to or sum-
marize these documents and positions.

In order not to intensify the dispute or jeopardize the work of the Arbitral
Tribunal, both parties must, as required by Article 10 (stand-still), refrain
from any action or statement that may cause any of the two before men-
tioned situations. The Arbitral Tribunal has the power to order, if it con-
siders that circumstances so require, any provisional measures it deems
necessary to preserve the stand-still.

Despite the fact, that Article 11 envisages the entry into force of this agree-
ment on the first day of the week following the exchange of diplomatic
notes with which the parties express their consent to be bound, all pro-
cedural timelines will start to apply only from the date of the signature of
Croatia’s EU Accession Treaty.

The main bone of contention in the Arbitration Agreement, taking into ac-
count debates that emerged in both States, seems to be jointly read Articles
3 and 4 of the Arbitration agreement, which Slovenia, contrary to Croatia,
understands as requesting from the Arbitral Tribunal to determine, among
others, the coordinates of Slovenia’s junction - in a physical sense of territo-
rial contact - to the High Sea by taking into account not only international
law, but also a number of other factors and circumstances — amounting
in the opinion of Slovenia - to a decision similar to a decision adopted ex
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aequo et bono. Among other particularities of this Arbitration Agreement,
itis in particular in these two aspects that it provides unique solutions, not
yet witnessed in the case law of territorial disputes*.

Despite many differences between the two described agreements, deriving
from their different nature and purpose, and different procedural solutions
envisaged in them (e.g. appointment of arbitrators, the rules used for the
conduct of proceedings), there is at least one striking similarity between
them: both envisage Slovenia’s junction to the High Sea. It would be a bit
credulous to believe this to be a pure coincidence and we shall see whether
the final award of the Arbitral Tribunal will in this respect provide for a
solution that will much diverge from the one included in Article 4 of the
Drnovsek-Racan agreement.

CONCLUDING REMARKS

The period in bilateral relations between Slovenia and Croatia, marked
by the search for resolution of their border dispute, could be described
also as a transitional phase between leaving the old family (the former
republics of the SFRY) and joining the new one, within the EU, whose
assistance proved to be instrumental in the process leading to the conclu-
sion of the Pahor-Kosor Agreement. However, the importance of resolv-
ing the border dispute confirms the continuing relevance of state borders
which remain a quintessential matter of State sovereignty even in situa-
tion of co-existence in the international organization of a supranational
nature, such as the EU, which is trying to diminish the importance of
borders among its Member States for the benefit of its citizens and other
individuals travelling within it.

However, there are still two tasks for Slovenia and Croatia where bilateral
cooperation between them is called for, before the third party irrevocably
takes the border dispute in its own hands. First, Slovenia and Croatia should
select and appoint the five arbitrators that will be responsible for rendering
the arbitral award, and second, they should specity the details of the subject-
matter of the dispute submitted to the Arbitral Tribunal. Nevertheless, the
two issues can be resolved even despite any possible disagreements between

* For the analysis of the judicial and arbitral decisions in relation to granting territorial contact to
the High Sea see: Sebenik, Natasa (2009): Teritorialni dostop do odprtega morja v mednarodni
sodni in arbitrazni praksi. Pravna praksa 49-50: II-VIIL.
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the two parties. In case of the appointment of arbitrators, it is the President of
the International Court of Justice, who is under the Arbitration Agreement
envisaged as an appointing authority and shall, if Slovenia and Croatia fail to
appoint the three ‘neutral’ members of the Arbitral Tribunal within fifteen
days, appoint the President and the two members of the Arbitral Tribunal®.
After this task is accomplished, it is the President of the Arbitral Tribunal who
shall act and appoint any or both of the ‘national’ members of the Arbitral
Tribunal if the parties fail to do so in fifteen days after the appointment of
the three ‘neutral’ members®*.*” If Slovenia and Croatia are not able to bilat-
erally agree on the joint determination of the subject-matter of the dispute
within one month, and thus fail to fulfill the third task, it will be left to the
Arbitral Tribunal to use the submissions of the Parties for the determination
of the exact scope of the dispute and claims between them*.

Regardless of the level of satisfaction in each of the two States with the solu-
tion to be presented by the Arbitral Tribunal in the final award on deter-
mination of the land border and maritime delimitation between Slovenia
and Croatia, this will constitute a binding and definitive settlement of the
dispute. The two States will then need to prove their commitment to inter-
national law and respect for its fundamental principles of good faith and
pacta sunt servanda and take all necessary steps to implement the arbitral
award, including by revising national legislation, as necessary, within six
months after the adoption of the award, as required by Article 7, paragraph
(3) of the Arbitration Agreement. Only then will we be able to confirm that
Slovenia and Croatia by concluding the Pahor-Kosor Agreement set a posi-

* Article 2, paragraph (1) of the Arbitration Agreement reads: ‘Both Parties shall appoint by com-
mon agreement the President of the Arbitral Tribunal and two members recognized for their
competence in international law within fifteen days drawn from a list of candidates established by
he President of the European Commission and the Member responsible for the enlargement of the
European Commission. In case that they cannot agree within this delay, the President and the two
members of the Arbitral Tribunal shall be appointed by the President of he International Court of

Justice from the list.
4

>

Article 2, paragraph (2) of the Arbitration Agreement envisages: ‘Each Party shall appoint a fur-
ther member of the Arbitral Tribunal within fifteen days after the appointments referred to in
paragraph 1 have been finalised. In case that no appointment has been made within this delay, the
respective member shall be appointed by the President of the Arbitral Tribunal.’

&

]

On the appointment of arbitrators in inter-State disputes see: Sancin, Vasilka (2010): Izbor arbitrov

v meddrzavnih sporih. Pravna praksa 29-30: 19-20.
4

3

Article 3, paragraph (2) of the Arbitration Agreement states: “The Parties shall specify the details
of the subject matter of the dispute within one month. If they fail to do so, the Arbitral Tribunal
shall use the submissions of the Parties for the determination of the exact scope of the maritime
and territorial disputes and claims between the Parties.’
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tive example of finding a peaceful solution to resolve open issues of greatest
national importance. Such achievement is to be particularly appreciated in
the region that has in the past witnessed the most serious violations of in-
ternational law, including the commitment of mass atrocities, constituting
breaches of ius cogens norms of international law.

While recognizing, that the described Slovenian-Croatian example is nei-
ther the first* nor probably the last among the new States that emerged
from the former SFRY and resorted to third party to resolve their border
issues in a peaceful manner, the special contribution of this case is to be
viewed from the perspective of the innovative and unique solutions that
have been found and included in the Arbitration Agreement to accom-
modate interest of both parties. These could in the future be beneficial and
referred to by other States, in similar geographic, historical, political or
economic circumstances, in the region or broader.
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nder the editorship of Slov-

ene Ernest Petri¢ a mono-

graph Slovenes in the Eyes
of the Empire, a collection of Brit-
ish handbooks for the Paris Peace
Conference (1919) about Slovenes
and with them related questions
was published in 2007. In the eyes
of Slovenes this collection of once
confidential documents ‘is of great
significance and joy’ (p. 267), as it
represents some new materials for
analysis in the fields of history, in-
ternational relations and diplomacy
studies.

Four out of 193 handbooks for
the British delegation at the Paris
Peace Conference represent the
main part of the book. Alongside
the four handbooks, namely The
Slovenes, The Jugo-slav Movement,
The Austrian Littoral, and Carniola,
Carinthia and Styria, there are also
two forewords and two studies.
Forewords were contributed by then
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Slovenian and UK foreign ministers,
Dimitrij Rupel and David Miliband,
respectively. The first study, written
by Patrick Salmon, represents his-
torical circumstances in which the
handbooks were prepared with spe-
cial emphasis on the establishment
of the historical section in British
Foreign Office. On the other hand,
Andrej Rahten’s analysis represents
the role and aims of Slovenes at the
Paris Peace Conference. A mono-
graph is supplemented with multi-
lingual lists of geographical names,
used in originals and in translations,
and with a set of pictures, maps and
other materials.

In order to better understand the
handbooks and their significance in
both UK and Slovenian history, the
monograph presents the historical
circumstances of their formation.
Under the title The Foreign Office
Historical Section and the Origins
of the Peace Handbooks Patrick
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Salmon writes about the intra-agen-
cy formation of a special section that
was entrusted with the task of pre-
paring the papers on many issues
that would probably be discussed at
the peace conference after the end
of the Great War. The Paris Peace
Conference started in January 1919
and British delegation strongly re-
lied on the peace handbooks. The
fact, that the preparation of them
started as early as 1916, shows the
importance of strategic planning
and analysing information in di-
plomacy. Nonetheless, this is a short
version of the story.

To be more specific about the his-
tory of Historical Section of the
British Foreign Office, we should
elaborate on it a bit more. A first ini-
tiative for the establishment of the
section came from Arnold Toynbee
and Alfred Zimmern, two Oxford
historians who were both ‘anxious
that the government should not
repeat the mistakes made at the
Congress of Vienna in 1814, when
the British delegation had entered
the negotiations ill prepared’ (p.
247). They represented their idea to
a member of War Cabinet secretar-
iat who recognized the importance
of the initiative and supported the
establishment of historical sec-
tion. It was established within the
Naval Intelligence in May, 1917
under the leadership of Professor
George Prothero. Following the
quarrels about the affiliation of the

section within the government of-
fices the section was transferred to
the Foreign Office where it contin-
ued its work. In mid-1918, a part of
staff from also newly established
Political Intelligence Department
was temporarily transferred to the
Historical Section, as the prepara-
tions of the handbooks were behind
schedule. ‘Despite the best efforts of
the historical section, progress on
the handbooks remained behind
the schedule’ (p. 280). Because of
that Prothero sought for input from
other government departments.
Directorate of Military Intelligence
and War Trade Intelligence
Department proved sympathetic
and eventually some additional
clerks were transferred to the his-
torical section. The series of the
handbooks was almost complete by
the autumn 1918 and in the end con-
tained 193 pieces, ‘covering a wide
range of subjects that were expected
to be raised at the peace conference’
(p. 282). Handbooks proved to be of
great usefulness during the proceed-
ings. After returning from Paris in
April 1919 Prothero was asked to
edit the handbooks for public pub-
lishing. Their publishing in 1920
is one of the first examples of the
Foreign Office’s public diplomacy.
After that the section was eventu-
ally closed but its work has kept its
importance until nowadays.

The second study, written by Andrej
Rahten, is dedicated to the Slovenian
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presence at the peace conference in
Paris and especially on the political
development of Carinthian question
among Slovenian politicians. He
starts his analysis with a statement
that before the Great War interna-
tional community was not aware of
Slovenes. Consequently, Slovenes
were ‘unlkely to assert their demands
against opposition of their powerful
historical rivals — Italians [...] and
Germans’ (p. 186). In the aftermath,
a great part of Slovenes and Croats
remained outside the borders of the
newly established Yugoslav state. At
the Paris Peace Conference Slovenia
was represented within the delega-
tion of Kingdom of Serbia; two out
of seven delegates were Slovenian
(Dr Ivan Zogler and Dr Otokar
Rybat). The multiethnic delegation
(besides Serbs and Slovenes, Croats
were also included) did not have a
common position on the negotiat-
ing priorities. Questions regarding
borders with Austria and Italy were
the most significant. In accordance
with London Agreement of 1915 the
border with Italy was already fixed.
Due to that Slovenes were focusing
on the Carinthian question and the
limitation with Austria. Slovenian
politicians were sound in the de-
mand for the inclusion of the whole
Carinthia in the Slovenian territory.
Ironically, the positions on how to
achieve that were not harmonised.
During the conference an addi-
tional delegation of Slovenian poli-
ticians travelled to Paris to discuss
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the Carinthian question. They only
realised in the aftermath ‘that they
were as much masters of their na-
tion’s destiny as they were allowed
to be by the leaders of the great
powers’ (p. 304-5).

The central and longest part of the
monograph represent four above
mentioned handbooks. They are
all prepared in accordance with the
Instructions for Historical Writers
that Prothero, head of Historical
Section, wrote after the final ex-
pansion of the section. As a result,
handbooks are written in com-
pressed and clear style and have
the same structure. The content is
structured in three main sections
that represent geography of the ter-
ritory, political and economic situ-
ation and general observation. The
main text is supplemented with two
appendices with principal legal doc-
uments and a short bibliography.
This structure is rather strictly fol-
lowed in the three handbooks that
are dealing with different territo-
ries and nationalities (The Slovenes,
The Austrian Littoral, and Carniola,
Carinthia and Styria). Handbook
The Yugo-slav Movement has a dif-
ferent structure; due to different
nature of the analysed entity it only
contains an overview of its histori-
cal development and an appendix
consisting of six legal documents
with reference to the Yugoslav
movement. From the point of those
who were familiar with those issues,
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the handbooks did not bring any
substantially new information. On
the other hand, the whole series of
the handbooks was well used by the
British delegation during the peace
talks. Taking into account the fact
that the issues of Slovenes and dif-
ferent Austro-Hungarian territories
were not in the midst of British in-
terest, usefulness of the handbooks
for British delegation is not a sur-
prise.

In overall the monograph Slovenes
in the Eyes of the Empire brings the
handbooks back to the attention of
public. The handbooks are still a
good example of historic analysis,
using variety of different sources of
information, including with local
bibliography. The fact that the prep-
aration of the handbooks began two
years before the war, when the bat-
tles were far from the final stage, sets
another good example — an example
of strategic planning and analysing
in diplomacy. Both introductory
studies do not represent many new
facts and from time to time a reader
may get a feeling that they are not
strongly connected to the rest of the
book, but they represent a point of
reference for understanding the his-
torical background of preparation
and use of the handbooks as well as
the situation at the peace talks from
the point of Slovenes. Thus, the oc-
casional lack of connection with the
rest of the content is understand-
able. At the end, I would like to rec-

ommend represented monograph to
all who have an interest in diploma-
cy, the Great War and subsequent
peace negotiations and also to those
with interest in history and interna-
tional relations in general.
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Bozidar Jezernik (ed.).
IMAGINING ‘THE TURK’

Cambridge Scholars Publishing, Newcastle, 2010
205 pages
ISBN: 978-1-4438-1663-2

he image of ‘the Turk’ that we

can observe in Europe today,

differs little from the way ‘the
Turk’ was imagined through Euro-
pean history. For centuries the word
‘the Turk’ had all sorts of uncomfort-
able connotations for the European
mind. Fear of Turks was impressed
on western minds during the long
period when the Turks governed a
large part of Europe and seemed to
threaten the existence of Christianity.
In the words of B. Jezernik, »in dis-
cussions on the image of ‘the Turk,
stereotyping is a common practice in
the west and in the east«.

The Cambridge Scholars Publishing
has published one of the most com-
prehensive books on representa-
tions and memories of Ottoman
Turks in Europe from the 15th
century onwards. The Ottoman
Empire’s power peaked in the 16th
and 17th centuries when it was
often at odds with the Holy Roman
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Empire in its steady advance to-
wards Central Europe through the
Balkans and the south of the Polish
Commonwealth. During nearly two
centuries of decline, once ‘great and
mighty” empire became known as
‘the Sick Man of Europe’. According
to Jezernik ‘the Turk’ »always had
many different faces and they were
subject to a range of changes occur-
ing during time. Western authors
regarded the military and politi-
cal conditions of a given country
among the most important causes
for their judgements about it«.

Imagining ‘the Turk’ brings togeth-
er fourteen authors to address the
image of ‘the Turk’ in history, folk
culture, ethnography, literature,
and political discussions in dif-
ferent European countries. Editor
B. Jezernik and Nedret Kuran-
Bor¢oglu point out the influence of
‘the Turk” in Western Europe and
its active role in the process of con-
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structing the image of ‘the Turk’.
On the basis of analysing the im-
ages of ‘the Turk’ in various literary
genres of Early modern age to the
Enlightment period in Germany,
Kuran-Bor¢oglu indicades that ‘the
Turk’ had played various roles, but
»most times his image was used as
that of an Other, an enemy, against
whom religious, ethnological and
newly emerging national identities
could be shaped«. Similar represen-
tations of ‘the Turk’ can be found
in Polish language and culture,
Slovenian literary and historio-
graphical narratives, among others
in Anton Askerc’s travel stories and
Johann Valvasor’s works. These im-
ages underwent transformations and
are still persistent in folk memories.

For centuries, the Turks had
dwelled in the imaginary world of
Europeans as the (Oriental) ‘Other’
that was considered cruical for the
construction and representation of
the European ‘self’. According to
Rajko Mursi¢, »the image of ‘the
threatening Turk’, Ottoman in-
vader from the past, is a part of in-
hereted - or recently reintroduced-
collective memory in Europe«. He
adds, that »it is of outmost impor-
tance to understand that old fears
and imagery of the threatening
Others are still with us«. The nega-
tive past images and myths of ‘the
Turk’, for example, the myth of the
Turkish incursion, are still vivid in
Slovenian collective memory which

was obvious in the discoussions on
building a mosque and Islamic cul-
tural centre in Ljubljana in the years
2003 and 2004.

In the discourse of the Oriental
Other in Southeast and Central
Europe, various authors also stress
out the imporatance of the frontier
Orientalism, which Andre Gingrich
defines as a »relatively coherent set
of metaphores and myths that reside
in folk and public culture«. In the
words of Bojan Baskar, the local va-
rieties of frontier Orientalism have
in common the myth of antemurale
christianitatis — the eternal mission
of the Christian lands to defend the
border against raiders from the East
and Islam«. A. Gingrich finds, »that
the Orientalism still alive in these
parts today differs from the colonial
one, since it is the product of both,
(prenationalist) folk culture and the
elite or academic culture created in
the age of the rise of nationalism«.

The book Imagining ‘the Turk’ is
an interdisciplinary work that offers
good insight into the European rela-
tions and past with Ottoman Turks.
The book explores the historical
image of ‘the Turk’ throughout
Europe and presents numerous ex-
amples from the history, literature,
ethnology and music on how these
past memories, representations and
images regarding ‘the Turk’ are in-
serted into the European social im-
aginary. As said, the negative image
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of ‘the Turk’ is still alive in European
collective memory. Europeans again
find themselves in a historical con-
text where they seek an understand-
ing of their relationship to modern
Turkey and indeed an understand-
ing of their own identity in terms of
this relationship.

Imagining ‘the Turk’ is not only
a book with historical depth, but
also a book that discusses the
image of ‘the Turk’ as Orientalistic
representation of the Other. The
development of the Republic of
Turkey from the remainders of the
Ottoman Empire links the country
to the image of the Eastern Other.
In today’s Europe, heated debates
regarding Turkey’s European Union
membership are culminating in an
ongoing process of European iden-
tity formation. Within these debates
the “Turkish Other’ functions as a
mirror in delineating the European
Self in general and European values
in particular. The book Imagining
‘the Turk’ contributes to our under-
standing of the concept of Other
and provides interdisciplinary ap-
proach for studying the Otherness
attributed to ‘the Turk’. As such, I
would recommend this book espe-
cially to students in various fields of
humanities and social sciences.

Imagining ‘the Turk’ also tackles
contemporary issues of securisa-
tion of migration and Islam in the
West, and the question of integra-
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tion of Turks in Europe. Despite the
fact that the book gives us little in-
formation about Turkish immigra-
tion to Europe and integration poli-
cies in European countries, Ayhan
Kayan claims »that both republi-
canist and multiculturalist policies
of integration proved to have failed
in politically mobilising migrants
and their descendants«. However,
a growing body of literature has
explored Turkish immigration and
integration in the European union,
but the image of ‘the Turk’ remains
less explored. From the Ottoman
empire to the hotly debated inte-
gration of Turkish immigrants and
Turkey in the EU, the book offers
extensive discussion on the image of
‘the Turk’ and its role as Europe’s op-
posing Other that played a vital role
in the construction of the European
cultural identity. With Atatiirk’s
modernisation of the Ottoman
Empire, Turkey’s relations with the
rest of Europe entered a new era and
the image of ‘the Turk” changed.
However, today, when European
Union is still viewed by some as a
‘Christian club’ and attitude towards
Turkey’s accession to the European
Union stays divided, Imagining ‘the
Turk” provides important insight
into the perceptions of ‘the Turk’ in
European imagination.



sarajevo
2014

The Ethnopolitics and Crisis of Sovereignity
in Bosnia and Herzegovina
Asim Mujkic¢






EUROPEAN PERSPECTIVES — JOURNAL ON EUROPEAN PERSPECTIVES OF THE WESTERN BALKANS
VoL. 2, No. 2, PP 123-132, OCTOBER 2010

The Ethnopolitics and Crisis of
Sovereignity in Bosnia

and Herzegovina

Asim Mujkié:

SUMMARY

Analyzing the status of the sovereignty of Bosnia and Herzegovina (herein-
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sovereign state. The present ethnopolitical regime heavily depends on the
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or beings awaiting to be fed. That is why, the political personality of both
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In an interview with the distinguished Emeritus Professor of Sarajevan
University Cazim Sadikovi¢ in daily Oslobodenje (March 20, 2010) the
following has been accentuated: ,, There have been five to six events at-
tracting our attention recently — each of them being elements of a ‘state of
emergency’. In short, the preconditions for the application of Article 15 of
the European Convention have been met, since the existence of Bosnian
nation has been endangered. Not literally, though, however, it is rather en-
dangered in a long term. With the introduction of extraordinary measures,
or the state of emergency, all conditions would be met to dismiss the causes
threatening the existence of the nation itself, and these do not relate exclu-
sively to war”. Furthermore, Professor Sadikovi¢ concludes: “all this refers
to the condition that begs the necessity of a state of emergency. This state is
even requested by the Parliamentary Assembly of the Council of Europe,
as well as by the Resolution of the American Congress”.

The reason why I mention this view of the distinguished Sarajevan
Professor is not the very complexity of problems BiH has been faced with,
nor is it the analysis of certain measures he proposes. Simply, I was struck
by a Schmittian question in its crude simplicity - really, who is the one in
BiH entitled to declare the state of emergency?

At first sight, this question could be viewed as just another additional
spark to initiate a devastating political fire. But this is not the case. In
fact, the precise answer to the question above could refer us to the ques-
tion of all questions in this country: “Who or what is truly a sovereign in
BiH?”; or “Is BiH really a sovereign state at all?”; “Does BiH indeed have
anything resembling of a ‘political personality’?”. I intend to argue that
at best, BiH is only formally a sovereign state. Although in the Preamble
of its fundamental political document, that is the Annex 4 of the Dayton
Peace Agreement, titled as “Constitution of Bosnia and Herzegovina” it
is clearly provided: ,,Committed to the sovereignty, territorial integrity,
and political independence of Bosnia and Herzegovina in accordance
with international law“ ; furthermore in 5th paragraph of Article III of
the same document the attributes of statehood are enumerated as fol-
lows: ,the sovereignty, territorial integrity, political independence, and
international personality of Bosnia and Herzegovina® in addition, there
are numerous formal acts of the recognition of BiH as a sovereign nation,
its full membership to the UN, now its membership in the UN Security
Council. However, a unanimous answer to the question whether BiH
is fully a sovereign state could not be found. In fact, it could be even
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inferred that “BiH today is suffering from an acute case of virtual state-
hood” (FPI, 2010: 9).

In order to offer a plausible answer to the issue of sovereignty of BiH I
intend to reflect upon few important terms such is the very conception
of territorial sovereignty, as well as upon the issue of political personality
within which the issue of sovereignty is, in my view, significantly re-
flected. In that regard, by ‘sovereignty’ in general I mean the Westphalian
conception according to which the “sovereign state is an independent,
territorially defined, equal and free agent of state and international acts”
(Nohlen, 2001: 448). This term derives its meaning from the word ‘sov-
ereign’ (Latin: superanus) meaning “1. Above or superior to all others;
chief; greatest; supreme 2. Supreme in power, rank, or authority 3. Of
holding the position of ruler; royal; reigning 4. independent of all oth-
ers /a sovereign state/” (Webster’s New World Dictionary, 1988: 1283).
As it appears sovereignty is two-fold phenomenon: it refers equally both
to authority within the state borders, but also to authority, agency, or
personality in the sphere of international relations. In fact, as Kayaoglu
notes “various IR scholars have suggested territorial jurisdiction is con-
structed through the interactions of various state, nonstate, and interna-
tional actors” (Kayaoglu, 2007: 650). As internationally recognized entity,
the sovereign state enjoys international legal and political personality,
meaning that this entity is an agent of the international law. Therefore
it is possible to talk about the domestic and international aspects of sov-
ereignty, which BiH as an internationally recognized state apparently
has. However, within a Westphalian framework authors such as Nick
Vaughan-Williams suggest that “it is possible to identify three regulative
ideals that have shaped the international legal and political system: states
must be responsible for their own internal domestic legal system; states
must respect the legal existence and equality of other states before inter-
national law; and states must not violate the principle of the territorial
integrity of any other state” (Vaughan-Williams, 2008: 324). In this light
I intend to problematize the first regulative ideal, namely, that a state
must be responsible for its own internal domestic legal system. Since the
internal legal system of BiH is subject to the international agreement the
first important question with which I will not deal in detail in this text
is whether this ‘domestic’ fact influence its ‘international’ counterpart
of the definition, namely the international legal and political personality
which qualifies certain country as responsible agent in the international
relations. This question seems rather plausible after BiH had been elected
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as non-permanent UN Security Council member but also when it comes
to international treaties and other obligations. The second important
question is how does this ‘domestic’ fact that the internal legal system
is subject to the international agreement affect the political personality
and identity of BiH. This question is about the internal sovereignty which
leads us to the issue of the identity or political personality if the personal-
ity is understood as the quality or fact of being a particular person/entity,
in terms of identity and individuality.

Based on this insight one can argue that BiH is a state with international
sovereignty with clearly recognized borders and political personality in
terms of membership in the international organizations and signature to
the international treaties, but without clear domestic sovereignty, domes-
tic political personality, without the established political order that would
make political rulers responsible and accountable for political activities
both domestically but also internationally®.

So, let me try to answer the question once posed by Carl Schmitt - who
in BiH can declare the state of emergency? First of all, because BiH has
been in a particular state of emergency since 1992 - war, constitution
imposed in the form of the international peace agreement, presence of
international military and police forces, numerous organizations who
take part in shaping the articulation of political personality of this coun-
try, or better put in acting political personality of this country. In fact,
Schmittian question should be rephrased: who in BiH can declare the
state of normalcy? Precisely in the context of such rephrased question
the first trace of answer could be identified. Article I of Annex 10 of the
DPA provided that the institution of the Office of High Representative
is, in fact, in charge with, among other tasks, the ‘state building’, with
»the establishment of political and constitutional institutions in BiH¢,
but also with the promotion of democracy. Therefore, it is the OHR that
is expected to declare, eventually, the state of normalcy. Numerous state-
ments of the EU officials refer to the future closing of the OHR not only
as a positive step, but as a vital precondition for BiH towards its European
integration. Is this desired goal, that is, the ‘end-in-view’, really ‘in-view’
in present BiH?

? For example, the addresses of the rotating Presidents of the three-member Presidency of BiH to the
UN General Assemblies are usually given without prior consent of the other two members which
makes them legally void.
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Could it be, however, concluded that that this task has not been accom-
plished, especially after General Elections of 2006 when OHR actually
entered into a peculiar compact with domestic ethno-nationalist forces in
its fairly naive expectation that ethnonationalists in general could eventu-
ally be reformed. Even worse, as things stand now, one could ask whether
the task of state building has been fully undermined. As the institution
that “breathed life into BiH state institutions, and, somewhat paradoxi-
cally, continues to be their life support machine” (FPI, 2010: 9) the OHR
today founds itself in situation of ‘reluctant’ or an ‘unwilling’ sovereign. As
it seems, it is no longer in position to declare the state of normalcy in BiH,
to initiate the first impetus of state’s ‘normal’ legal and political function-
ing. Such an initiation is the very task of sovereign who thus resides both
in and out of a legal and political system of a country (Agamben, 2003).
OHR thus failed to contribute to the development of authority on national
level that would have the monopoly over a legitimate use of force on the
entire territory. Above all, OHR did not show necessary decisiveness in
the establishment of basic democratic institutions and procedures, in the
establishment of clearly defined ‘rules of the democratic political game’,
especially the rules of liberal democracy within which contemporary po-
litical life could be developed. In fact, OHR has, at least as of 2006, shifted
its paradigm toward so called strategy of ‘ownership™, which in effect al-
lowed disintegrative nationalist ‘particularisms’ to lead this country that,
eventually resulted in its total collapse. In fact, “OHR became both a sub-
stitute and sponsor for the failing state bureaucracy. Although it insisted
on the adoption of a large number of reforms it failed to monitor their
successful execution. That is how OHR created an illusion of institutional
state building and devalued the meaning of its own concept of ‘ownership’.
This imaginary or virtual success in state-building has been used to justify
requests for a decrease of the High Representative’s powers and transfer of
full responsibilities to the domestic institutions” (FPI BH, 2010: 18).

The absence of political personality of BiH is a product of the two decades
long process of stripping off the political features of this country. This proc-
ess is especially visible in the way how the key actors of the international
community had understood and BiH especially during the 1992-95 War.

* Ownership society in this context can be understood as ,,a society whose elite is capable of making
strategic decisions in response to societal problems, which is responsible for those decisions, as
well as independent from external impositions in the planning stage, and whose activities create or
maintain a free and prosperous society of individuals®. See Governance structures in BiH. Capacity,
ownership, EU integration, functioning state (Sarajevo: Foreign Policy Initiative BH, 2010), p. 18.
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The attack upon BiH in 1992, after now almost legendary one-day trip
to Sarajevo by French President Mitterand in May of that year, had been
reinterpreted as humanitarian disaster. After an ultimatum was issued
by NATO Alliance to the Bosnian Serb forces that had besieged Sarajevo
ordering them to end the siege under threat of air raids Mr. Mitterand
suddenly visited the besieged city and brokered the deal with Bosnian Serb
leadership that would allow the UN forces to utilize Sarajevo airport at that
moment held by Serb forces to deliver humanitarian aid to the citizens of
Sarajevo. The siege of the city remained, now with ‘fuller bellies” of city’s
citizens. From an international community’s initial unreserved support to
BiH and its legal government the entire problem was shifted to humanitar-
ian issues. This ‘humanitarization™ of the entire conflict has in fact become
the strategy of political depersonalization of BiH. Suddenly, as war went
on, this was not the independent, sovereign state under attack protected by
the UN Charter, but a ‘disastrous region’ in desperate need of humanitar-
ian care. Along with the process of depoliticization of the state, depoliti-
cized were its citizens. From political agents (citizens who only few months
before had voted, under the directive of the European Community, on the
referendum for independence), supposed carriers of fundamental human
rights and freedoms, through the process of humanitarization, they have
been transformed now into merely biological entities to be fed and medi-
cally treated in a humanitarian way. So, almost immediately after the out-
break of war, both citizens and their state of BiH have lost their political
identities. The state was soon left out only with ‘territorial integrity’, while
citizens were left out only with their ‘biological’, or ‘bodily” integrity. Until
today, political identities of Bosnian state and Bosnian citizens remained
an empty term. The biggest achievements of the humanitarization of BiH
during the war have become UN-protected areas. They could be viewed
as particular natural preserves under special care. Similar to the concept

* By ‘humanitarization’ I refer to the process of the restriction of the interpretation of a conflict in
‘humanitarian’, and not in political terms. If by ‘humanitarian’ is understood the proces devoted
to promoting the existential welfare of human beings in terms of provision of necessary food and
health service then humanitarianism could have served the agents of the international community
to develop their own self-image that something important is being done for the people affected
by conflict and at the same time to resolve themselves for any responsibility required by the in-
ternational obligations. In fact, it seems that the obvious lack of political will of key agents of the
international community (for exmaple, to lift the Arms Embargo for a sovereign nation under
attack) in 1992 was replaced by the development of the humanitarian will. Generally, if human
being is viewed only through his or her existential or ‘bare-necessities’ dimension, and without his
or her political entitlements then even the worst practices of humiliation of human beings could
be tolerated.
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of natural parks which are under monitoring and care of special agencies
in terms of provision of food, health, sometimes of shelter for endangered
biological units - animals, but also in terms of hunting, the UN protected
areas were monitored and cared by the UN forces. UN forces were in charge
of care for biological units of certain ethnic group - providing them with
food and medicine, monitoring the borders of the park in order to prevent
illegal activities. In my view, the whole concept of the UN protected areas
was the most drastic example of the reduction of BiH citizens to their pri-
marily biological being.

Once the political personality of a sovereign state has been dissolved
through the process of humanitarization into what was seen as its con-
stituent parts, in our case, the ethnic groups who were made agents of
quasi-political negotiation during the war, then the overall peace effort will
eventually come down to what had seemed a logical attempt to constitute,
or reconstruct the political edifice out of such produced elements. This is
exactly what had happened in Dayton, and this is what, ever since, has be-
come the default approach of the international community to any Bosnian
problem. That is why, although the state of undoubted territorial integrity
was created under the Dayton Agreement, the basis that would enable its
internal sovereignty was missing:

The BiH state lacks the independence enjoyed by central government in
other decentralized states and thus cannot perform basic state functions.
(a) Etho-territorial veto points at state-level accompanied by (b) a compli-
cated division of shared competencies between the state and entities which
require high levels of cooperation to function, seriously constrain the abil-
ity of the state institutions to perform their functions (FPI, 2010: 13).

Therefore, BiH can be most accurately described in Heideggerian lan-
guage: There is Bosnia, but it does not exist.

The second obstacle to the internal aspect of sovereignty lies in the domi-
nation of the ethno-national identities which systematically disable “more
abstract forms of social integration” (Habermas, 2003: 16). Very important
characteristic of domination of ethno-national identities is, due to its po-
litical direction of the entire society towards more basic, pre-political forms
of solidarity which, on the other hand, proved themselves as means of
social disintegration. Procedures of political decision-making are in effect
procedures of ‘agreeing’ between so-called leaders of ethno-nations. Thus,
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the very possibility of creation of abstract, or “legally mediated solidar-
ity” (Habermas, 2003: 16) had been undermined. The source of political
legitimacy was reversed back into a form of organic solidarity. For ethno-
politics® it is of utmost importance to present the process of ‘inter-ethnic’
agreeing as indeed a political process with all of its forms such as free elec-
tions, parliamentary assembly, the presidency, the government, etc., while,
at the same time maintaining the organic, pre-political unity of its con-
stituency which is always ethnic. So, the secret of the ethnopolitical rule is
maintenance of disintegrated citizenry in particular ‘natural reservation’
of organic unity, in what could be called the ethnopolitical-safe-areas. The
society as such must be kept in a pre-political situation that precedes the
original compact/agreement, while keeping an eye that such a compact
is never reached, and that the step into the sphere of political is never
made. Furthermore, the society as such must be kept in a constant state
of exception so that, as Agamben points, “living in the state of exception
that has now become the rule has... meant this: our private body has now
become indistinguishable from our body politic” (Agamben in Vaughan-
Williams, 2008: 334). Therefore, all vital political decisions in BiH can only
be reached by, what I call the touch of the Demiurge: that is from the out-
side, by the imposition by an external force - be it OHR, EU, or USA. The
state with its territorial integrity, yet without one important dimension of
sovereignty is a state that persistently avoids the separation of society and
legal order. Its politics — the ethnopolitics - is the politics of crisis as the
crisis of sovereignty.

Now what is to be done with BiH in a situation of more and more reluc-
tant sovereign in the form of OHR, and more and more appropriating
ethno-nationalisms? Habermas points that “without this cultural inter-
pretation of political membership rights, the nation-state in its emergent
phase would scarcely have had sufficient strength to establish a new,
more abstract level of social integration through the legal implementa-
tion of democratic citizenship” (Habermas, 2003: 17). Of course, the
process of establishing of higher level of social integration is possible
without cultural interpretation, as it happened in the USA, where, as
Habermas warned “a civil religion rooted in the majority culture took the

By ethnopolitics especially in the case of BiH I mean specific political arrangement that ,,offers a
particular ontology of power, an ontology revealed and affirmed through its politicized practices
and the central object of its political concern, practices that locate collective solidarity in ethnic
affiliation heavily designed by particular religion, and not in contract and consent enacted by
abstract individual citizens (Mujkic, 2008: 19).
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place of nationalism” (Habermas, 2003: 17). Rather poor heritage of civic
virtues and values makes traces of what Habermas coined ‘civic religion’
in BiH rather scarce. Yet only recently, some of civic metaphors have oc-
curred in the public discourse mainly in the form of vague ‘European
values’ reflecting, nevertheless, a certain degree of the popular desire for
European integration. Of course, no matter how scattered and still poorly
articulated this popular desire is, it has already been faced by rather fierce
resistance of the ethnopolitical leaders. Meeting such a desire would re-
quire the establishment of the political community on the basis of law to
the detriment of, what Honneth calls “substantial understanding of the
conceptions of ethical goals of society” (Honneth, 2009: 168). The rule of
substantiality, as Bosnian example clearly shows, dismisses the need for
politics and opens the space for a de-centered “society that splinters into a
disordered mass of self-reproducing and self-steering functional systems.
Like Hobbesian individuals in the state of nature, these systems form en-
vironments for one another. They no longer speak a common language.
Lacking a universe of intersubjectively shared meanings, they merely
observe one another and behave toward one another in accordance with
imperatives of self-preservation” (Habermas, 2003: 25). Maybe the escape
from this unmediated being of the citizen and the state as merely entities
with their physical, bodily, that is, territorial integrities could, neverthe-
less, be searched in the conception of the European values, no matter how
vague they might be, and in the gradual suppression of the dominant
group essentialism, beyond the “traditional linkage of the constitutional
state with the ambitions of national self-assertion” (Habermas, 2003: 21).
The OHR administrators indeed have sensed rather favorable attitude of
BiH population toward the European Union and launched in that regard
a public campaign intended to raise public awareness of European values,
however OHR remained neutral as to the disintegrative ethnonationalist
elites as if the two — constant ethnic homogenization, and organic soli-
darity on one side, and the European integration and abstract solidarity
could be somehow compatible. In that regard, and along Habermas’ sug-
gestion, the answer to the question of the sovereignty posed at the begin-
ning of the text, could, contrary to the conceptions of ‘nation-state’ and
‘civic religion’ could perhaps be traced on the example of the FR Germany
and its post- Second World War path to the establishment of a new, more
abstract level of social integration, in the form of a “’post-national’ self-
understanding of the political community” (Habermas, 2003: 21). This
form has proved to be successful mainly due to the unflinching will of
an ‘outside sovereign’, the Demiurge indeed in the form of the Allies
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and in the conditions of “deprivation of fundamental sovereignty rights”
(Habermas, 2003: 21).

But to leave BiH to the endless process of ethno-nationalist negotiation, to
leave the sovereign in its reluctance, means nothing else than remaining
blind to the basic logic of the ethnic nationalism. The logic of the ethnic
nationalism consists in its constant expansion, the aggressive appropria-
tion of ever new spaces — political, social, mental. In order to achieve that
goal, the ethnic nationalism is pressured to create ever new needs for its
manifestation among its consumers. That however could be achieved only
by ever new circles of conflicts and crisis. So the attempt to reform nation-
alism, which has been, sadly, in the focus of the international efforts in BiH
for decades now means, unfortunately, remaining within the very circle of
ethno-nationalist escalation. The ethnic nationalism cannot be reformed
because it survives by generating crises thus undermining the very pos-
sibility of the internal aspect of the sovereignty.
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CrROQuUIS

»Stari most« - literally »The Old Bridge« - is
a fabulous and famous 16th century bridge in
the city of Mostar in Bosnia and Herzegovina
that crosses the river Neretva and connects
two parts of the city. Upon the memories and
legends it was built by the Ottoman architect
Mimar Hayrudin. Certain technical issues
still remain a mystery and the bridge can be
classed among the greatest architectural works
of its time. The bridge pretty soon became the
symbol of the town that takes the name from
it (mostari = the bridge guardians). There has
always been additional, deeper symbolism in
the bridge itself — spanning across the wild, crystal clear and troubled water it was also con-
necting two societies, two parts of the local community into one piece of a human soul. It
has been for ages like that.

»STARI MOST« — THE SYMBOL OF
HETEROGENITY

However, modern times also teach us lessons, which often come across the ancient wisdom.
In November 1993, during the brutal and unprecedented war, the bridge itself was destroyed
by shelling. Responsibility for the destruction was attributed to bewildered artillery fire,
lit by a human hand. Upon some other theories, it was destroyed by a mine activated from
the nearby territory. Damage of destruction was invaluable, not just for the town of Mostar,
but for the whole cultural world. It has been a shock within the war that was also a shock
by itself. Years later, the reconstruction of the monumental complex of the »Stari most« was
carried out. It was exercised with the supervision of UNESCO and with funds managed by
the World Bank, and donated by different countries (among which Italy, France and Turkey
stood out). The reconstructed bridge was inaugurated on July 2004. A year after, UNESCO
inscribed the »Stari most« and its closest vicinity onto the World Heritage List.

The fact is that Mostar was the most heavily damaged city of the 1992 to 1995 war in Bosnia
and Herzegovina. Ninety percent of its centre was damaged and a third of its buildings were
completely destroyed. Mostar was most probably for the first time in its history the city of
an intolerable political and psychological division. The tendencies towards consolidating
the separated parts are still vivid. The opposite struggle, for unification of once hostile sides,
has been articulated in Mostar also through the rebuilding of destroyed heritage and the
construction of new buildings and monuments. Therefore, the »Stari most« has became the
symbol of multiculturalism, as it maybe never was before. The terms of urban reconstruc-
tion, in the case of Mostar, are the clues of successful post-conflict management.

The bridge is the symbol of a reunification. »Stari most« has become literally the powerful
sign of how a symbol could affect reality. Its deconstruction was the violent evidence of
war. As such, its rebuilding has given him more meaning then perhaps ever before - the
meaning of heterogeneity, of the new possible co-existence between nations and ever
lasting challenge of how the tensions may not expand to the scale, which implies world
cultural heritage in danger. One has always be able to stand up, would be the echo of the
bridge and its experience. Like humans, like art and like science. It is a far-reaching and
important for both: to stand up as well as to get strength and bravery to do it again.

Anja Fabiani
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o If the reviewed book is the result of a particular event (a conference, workshop,
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o Review authors should describe the topic of the book under consideration, but not
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balance between description and critical evaluation. The potential audience of the
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viewing the book.
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Slovenski diplomati v slovanskem svetu
(Slovene Diplomats in Slavic Countries)
2010 / 472 pages / ISBN 978-961-92839-0-5
Price: € 40

This is an excellent and rare book which analyses
and reflects the role of Slovene diplomats in the
Slavic countries up till 1990. The main message
of the book is that Slavic component is part of the
Slovene diplomatic experience. It has contribut-
ed to enhanced diplomatic relations between the
Republic of Slovenia and several Slavic countries.
Contributions are published in Slovene, Czech
 somsgpomaisoarsensu | and Russian languages. The book was published

S doumiin | g part of the Personae series of the Studia diplo-
matica Slovenica collection.
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Izidor Cankar - diplomat dveh Jugoslavij

(1zidor Cankar - A Diplomat of Two Yugoslavias)
2009 / 420 pages / ISBN 978-961-92173-8-2
Price: € 40

The biography Izidor Cankar - A Diplomat of Two
Yugoslavias is an account of the diplomatic career
of Izidor Cankar in the first and second Yugoslav
states. The book outlines Slovenia’s progress from
the end of the 19th century to the late 1950s in
broad social terms as part of the Austro-Hungarian
Empire and the monarchist and communist
Yugoslavias. Special attention is given to the inter-
national point of view — debates on the Slovenian
issue in correspondence involving Slovenian dip-
lomats serving at Yugoslav missions. The book
was published as part of the Personae series of the
Studia diplomatica Slovenica collection.
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Price: € 34

Baron Josef Schwegel

Ernest Petric

The book Baron Josef Schwegel - Memories and
Letters contains an autobiography of Baron Josef
Schwegel and his notes from the Congress of
Berlin. The book sheds light on Schwegel’s work in
diplomacy and foreign affairs based on his mem-
oirs and the letters he wrote his wife when he was
a member of the Austro-Hungarian delegation at
the Congress of Berlin. The book was published
as part of the Personae series of the Studia diplo-
matica Slovenica collection.

Slovenci v oceh Imperija - Prirocniki britanskih diplomatov na Pariski
mirovni konferenci leta 1919

(Slovenes in the Eyes of an Empire — Handbooks of the British
Diplomats Attending the Paris Peace Conference of 1919)

2007 / 524 pages / ISBN 978-961-92173-1-3

Price: € 35

Slovenci v oéeh Imperija

The Slovenes in the Eyes of the Empire

The book Slovenes in the Eyes of an Empire -
Handbooks of the British Diplomats Attending the
Paris Peace Conference of 1919 includes a collection
of handbooks prepared by the Historical Section
at the British Foreign Office for the Versailles
peace conference in 1919. Political analyses, texts
containing historical and general information
(Slovenes, the Yugoslav movement, the Austrian
Primorska (Littoral) and Kansan (Carniola) re-
gions, Koroska (Carinthia), Stajerska (Styria))
that were intended to help shape British policy on
Central and Southern Europe following World

War I. The book was published as part of the Fontes series of the Studia
diplomatica Slovenica collection.
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Zunanja politika — Osnove teorije in prakse
(Foreign Policy - Basic Theory and Practice)
2010/509 pages/ISBN 978-961-92839-2-9

The author, an experienced professor of interna-
tional law, ambassador with remarkable career
and currently the president of the Constitutional
Court of the Republic of Slovenia, presents in this
book a comprehensive overview of foreign policy.
He combines in-depth theoretical expertise and
long year experience both in foreign policy deci-
sion-making process and in its exercising through
diplomatic means. This monograph is the first of
its kind in Slovene language and represents a pio-
neering contribution to science.

The Studia diplomatica Slovenica is a collection of books divided into
three series: the Fontes series — a collection of sources and international
diplomatic documents; the Monographiae series — a collection of key pe-
riods of development of Slovenian diplomatic heritage; and the Personae
series — biographies of prominent Slovenian diplomats working for multi-
national states (the Habsburg Monarchy, the Kingdom of Yugoslavia and

Socialist Yugoslavia).
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